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DNA: Deoxyribo Nucleic acid

GATT: The General Agreement on Tariffs and Trade

FAO: Food and Agriculture Organization of the United Nations
CGIAR: Consultative Group on International Agricultural Research
WIPO: World Intellectual Property Organization

UPOQV: International union for the protection of new plant variety
TRIPS: Trade-Related Aspects of Intellectual Property Rights

U.S: United States

UK: United Kingdom

AIPPI: International Association for the Protection of Intellectual
Property

ASSINSEL.: International Association of Plant Breeders

DUS: Distinctness, Uniformity and Stability (DUS) Testing
ARIPO: African Regional Intellectual Property Organization

EPC: European Patent Convention

CPVO: Community Plant Variety Office

PVPA: Plant Variety Protection Act

PPA: Plant Patent Act

N : Number

VOL : Volume

P : Page

P P : Page to Page

Op, cit.,: The previous reference

Ibid — id: is an abbreviation of the Latin “ibidem,” meaning “in the same

place.”
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1 Genome, is the genetic complement continued in the chromosomes of a given organism, usually the
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Susan Allender-Hagedorn and Charles Hagedorn , An Agricultural and Environmental Biotechnology
Annotated dictionary , Available at , http://filebox.
2 Nathan a. busch. Jack and the beanstalk: property rights in Genetically Modified Plants, 3 Minn.
Intell. Prop. Rev. 1 (2002).Available at: https://scholarship.law.umn.edu/mjlst/vol3/iss2/1. Last visit 20
Feb 2018.
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4 Jorge Fenandez, Conejo. The Sed Industrie In U.S.A Agricultural ,An Exploration Of Data
Information On Corp Seed Markets, Regulation, Industry Structure ,Research & Development.
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1 Jorge Fenandez, Conejo. The Seed Industry In U.S.A Agricultural ,An Exploration Of Data
Information On Corp Seed Markets, Regulation, Industry Structure ,Research & Development) P.4.

2 FAO, Agricultural biotechnology ,willithelp.op,cit,p 2.

3 Jh. Dodds, r. ortiz, jh. Crouch, v mahalaskmi and kk. Sharma, Biotechnology, the gene revolution,
and proprietary technology in agriculture: A strategic note for the World Bank, IP Strategy today,
No0.2-2001. Available at: www.biodevelopment.org last visit 18 Feb 2018.
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1 Mywish k. maredia, application of intellectual property rights in developing countries implication for
public policy and agricultural research institute, final draft submitted to the world intellectual property
organization. (2001).

2 Robbin Shoemaker .Op. cit ,Economic Issues In Agricultural Biotechnology . P 10.

3 Dr Ghayur Alam, TRIPs, Biotechnology and Global Competition, CUTS Centre for International
Trade, Economics & Environment D-217, Bhaskar Marg, Bani Park, Jaipur 302 016, India ,1997,p 5.

4 Jorge e. mayer, intellectual property rights, and access to agricultural biotechnology by developing
countries, center for the application of molecular biology to international agricultural, CAMBIA,
intellectual property resourcen Canberra Australia, agbiotech net, vol 5, march ABN108. (2003).

5 Alston, J.M. Pardey, P.G & Taylor M.J (eds) ,Agricultural !science Policy ,Changing Global Agenda
.Johns Hopkns university Press ,Baltimore .2001 .
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1 On peut noter dans cette prise de position une certaine schizophrénie de la pensée de I'époque qui,
a une méme question, celle de I'intérét de la protection de la propriété intellectuelle, apporte deux
réponses différentes selon que celle-ci s'applique au domaine industriel et du non-vivant ou au
domaine du vivant.
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www.elsevier.com/locate/worpatin . Last visit 22 march 2020.
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available at: www.fao.org last visit 9 April 2019.

32


http://www.wipo.int/
http://www.elsevier.com/locate/worpatin
http://www.fao.org/

ol sles¥l uaaels LA 3 Lae ! Zeb3ll clyly oo Lol Jian p cBiagyo¥) clagSaedl J) Y]
Union internationale pour la protection des obtentions suyuzdl daladl Calina¥l dlex!
Ny gy i Aige (B 0,40 VEQEtales

Al Ll Lols Lollas pas adgs adlasl in 9o (& — L.)JLT ol G LS — ).a.mi Adg
09 197851972 ale 80 (o AST e (&1 19671 pasuys 2 § Bgsgdl duBlasl pg Byl Aslall
Gsazll Blai 3 sl Laal Buse ciliwl Jyuasll 10 oIS waly (1997 ale dealy LB Jyaad (51
2obladl 4,5 g Uad @ ol el 41909 (el A giall Ll

gl ABLas| 389 Byt Aladl line¥! Aylen A Il madL] L Cllal

a3 O @ w3 oo ¥ 3y 1998 (Liysl 24§ dpaid] 5> 1997 alad Cagu9ull Ablas) culso
Led BLLYT Joudl (e 48Las¥| gl dalaadl Sl agod plesat¥ L 3 ¥ g L euanis of Led o)1
Aolall Bluadl aer Lol ol aiels 9 Llemg Byl Aoladl Blia¥) )l Beas> zied o
Jrosill § poseid @ Lz gloiSall 2 all (e Jlaill (aig lasdl bogyd e cydles Lo 13] Bzl
4lyedl Al alazial Gyl e ol iz ol (Sexual) gudadl S8 JMs (0 <6l ¢l (L)
.(Genetic Engineering)

Asas Lt oo W9 78 Buguzd) ausladl Calia¥! Zlesd Joudl slxs¥l (3 BLLY1 Joudl sue by
ahlael aad Besgdl A8y hatl can @ (mas-oles-copall-gadl- (wiss) & dwye Joo
* Al Lslatdly e loza | @llany

48las) ] 3 Bugae!) Aslad) Caliuad dylaset 2wl )l madlll Cllall 1da 3 comdly Jolils U
e Lo Ladg 1978 (ol 2,8Lasl oy Ly M| @l (o 5c po 1997 byl
1991 g gull auBlas! Lzyd (1 pualall gl :Jg¥l ¢ atl

Aol liall Gl Blany Lad Lwludl calaall e 1978 Liggldl &Blasl (o @l
Lol Aol Casylasdl (o Aegazme — Byo Jo¥g — 19971 Cgsgll 48las) oo Lolall §9 Bzl

! Heitz, A (1987) ‘The History of Plant Variety Protection’, in UPOV, The First Twenty-five Years of
the International Convention for the Protection of New Varieties of Plants

2 André heitz, op. cit., intellectual property rights and plant variety protection in relaation to demands
of the world trade organization and farmers in Sub — Saharan Africa.

3 Members Of The International Union For The Protection Of New Varieties Of Plants, Status on
November 3, 2021, available at: https://www.upov.int/edocs/pubdocs/en/upov_pub_423.pdf. Last visit
05 August 2022.

33


https://www.upov.int/edocs/pubdocs/en/upov_pub_423.pdf

Lo cLiles Laigo il gl paseddl” SULA) Ly 8ylony csmidy 431 2uBLasV] gl il 9y Yol
1";:..3..:.?3 FEOALY \3i

pods (0 OF d1 1978 B9l Audlas! Jyand Ul (o owlaglopud! wassll JMs #5all (el HLal
o0 dus slice el e (ajiel (ST Pabiladl Wstus pogie gas J3us (Gl ciie BLAISL Laad
G Slegazll Jib (o dylan 3 Chgw " aadS)" mllasmn alusiwl o (Ll Lrag a1LYT Joull
Ll & aay LaLaaS! i of 3sls <Dl 59241 «Conservation Group zglged! goialls (e Ladles
ol Jazmiw oo day oS o (zalaudl poiall (o dlila 59,5 Aol Joudl cllzes U 2L
ULl o d pagall i Ul oo Lo,y al Suale (awd doaall

(683 Jee zli ey Bdugall ) wilud dulee ga "BLAISYI o Wl igaie aST Uy
ssb kS alusiul 81 Gl 4,Sall LS Goax Llex ol Hlb] @ @ of oS ¥ Wby
«Discovered» s 4iS1 4 o Jos «Developeds

oadll oo "2 i3S mlaims Jlidal ol Bl 8y95s (e STy cazgtll lia LSy cigdie ]
48 52l (Old Land Race) Aegual! 2ol Sluadl (585 ¥ (ST cnladl Wstus pgin dydxty (ol
oo ooslany ¥ AL Caspaddl (oylai (FAO) dely3lly 2pde¥l dabaie o daiay 41 Ly Llexl)
oLl s> agede

oosle G Uil ey «BLLYI Joull ouie (e pall LAY s (e ajiel L 39
Slslia lia ol 0¥ ()t 9 deaie O "adiS1" mlaas aluasiwl of @l 9 Ll 7181 Ladsg
Ailyg 8yabs Eigu> L sg4aills) Mutation > 3 LS Jaally Busis degice degazma LA Lpd @3
o Lad gl Gilad) caigall e 3803y gudas o Al sda § cazs AT (L Jalge Ayl il
4l sudy 6 ¥ ¢ ey (Ll i Wild-Type @all z3geidl oo caliim ¥ &gl 5yakll 5o,k
agslandl §"aaisl alhias plasial § Lsae

O il e "3b” Al "aadS)" AelS Jlauiul o ety yailully Ludyd (e S gdie sl
1Ty ¢ ddSLl carall polas deud Jgo Slin atag 38LaTY Czgan (arell Zoall 3aell Lol iy

1 INTERNATIONAL CONVENTION FOR THE PROTECTION OF NEW VARIETIES OF
PLANTS, of December 2, 1961, as Revised at Geneva on November 10, 1972, on October 23, 1978,
and on March 19, 1991, Article 1 (4).

Z Article 1 (4) «"breeder" means the person who bred or discovered a variety,». The Basic Proposal was
adopted by the Council of UPOV on October 19, 1990, and distributed as document DC/91/3, dated
November 9, 1990.

3 International Union For The Protection Of New Varieties Of Plants (UPOV), Records Of The
Diplomatic Conference For The Revision Of The International Convention For The Protection Of New
Varieties Of Plants Geneva, 1991, Second meeting, p 190.

4 1bid. p 191.
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1 International Union For The Protection Of New Varieties Of Plants (UPOV), Records Of The
Diplomatic Conference For The Revision Of The International Convention For The Protection Of New
Varieties Of Plants Geneva, 1991, Third Meeting, March 5,1991, p 200.

2 Explanatory Notes On The Definition Of Breeder Under The 1991 Act Of The UPQOV Convention,
adopted by the Council at its forty-seventh ordinary session on October 24, 2013.

3 Convention (UPOV) 1991. Art. (1)(V). “variety” means a plant grouping within a single botanical
taxon of the lowest known rank, which grouping, irrespective of whether the conditions for the grant of
a breeder’s right are fully met, can be
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-defined by the expression of the characteristics resulting from a given genotype or combination of
genotypes,

-distinguished from any other plant grouping by the expression of at least one of the said characteristics
and

-considered as a unit with regard to its suitability for being propagated unchanged,;

1 Convention (UPOV) 1991. Article (1/paragraph 6).

2 Explanatory Notes On The Definition Of Variety Under The 1991 Act Of The Upov Convention,
adopted by the Council at its forty-fourth ordinary session on October 21, 2010.

3 Dwijen rangnekar, Access to Genetic Resources, Gene-based Inventions and Agriculture, Study Paper
3a, IPR Commission, London. 2002. P.29. available at: http://www.iprcommission.org/ last visit 2 june
2018.

4 UPQV, the UPQV system of plant variety protection, (2001). Available at: www.upov.int last visit 2
june 2018.
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Varieties Of Plants Geneva, 1991, Fourth Meeting, March 5,1991, p 213.
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4 UPQV, (2003). Op. cit., introduction to plant variety protection under the UPOV convention.
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31d. Art. 5(c).

4 Mr. Krieno Fikkert, Board For Plant Breeders’ Rights, Netherlands Summary Of Provisional
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States of America Regarding Procedural and Substantive Issues on The GURTS Memorandum
Submitted by The Office of The Union to the Convention on Biological Diversity, 28 Mars 2003. P 5.
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135 U.S. Code § 161 “Whoever invents or discovers and asexually reproduces any distinct and new
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1 The decision by the Court of Appeals for the Federal Circuit, Yoder Bros. v. California-Florida Plant
Corp. Op. cit.

Z Imazio Nursery, Inc. v. Dania Greenhouses, 69 F.3d 1560 (Fed. Cir. 1995) Supra note.

3 U.S Utility Patent Act (found in title 35 of the United States Codes) § 102 (a).

435 U.S.C, 8102 ().

® Ipid, §102(a).

¢ Shayana kadidal, subject-matter imperialism? Biodiversity, Foreign Prior Art and The Neem Patent
Controversy, 37 IDEA 371 (1997) PTC Research Foundation of Franklin Pierce Law Center. Para 390.
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135U.5.C, §112.

2 U.S. Congress, Office of Technology Assessment, op. cit, New Developments in Biotechnology:
Patenting Life. Ch.5.

3 patent & trademark office, op. cit. General Information About 35 U.S.C. 161 Plant Patents.
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L 1bid, §102. (g) (2).

2 Ibid, §135.

3 Yoichiro Yamaguchi, Fairness And Discrimination Under The U.S Patent Law, Asia-Pacific
Intellectual Property Center (APIC), IP News, January, 28-2005.

4 Fed, Tarde Comm’n A Summary Report Of Discussion Of Town Meeting On Patent Reform (2005)
Available at: www.ftc.gov. last visit 29 March 2022.

5 Charles E, Phelps, (Testimony) Provost, University Of Rochester On Behalf Of The Association Of
American Universities, Hearing, Prespectives On Patents: Harmonization And Other Matters, United
States Senate, Committee On The Judiciary July 26, 2005. Available at: www.Judiciary.senate.gov .
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! patent & trademark office, op. cit. General Information About 35 U.S.C. 161 Plant Patents.

2 Nathan A. Busch, Jack and the Beanstalk, op. cit. Property Rights in Genetically Modified Plants. P.
105.

3 David B. Bernstein, Is A Plant Patent A Form Of Copyright? , 27 IDEA 31, 35 (1986).

4 Kim brothers V. Hagler, 276F. 2d 259 (9" Cir 1960).
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! Imazio Nursery, Inc. v. Dania Greenhouses, 69 F.3d 1560 (Fed. Cir. 1995).
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the Subcommittee on Patents, Trademarks, and Copyrights of the Committee on the Judiciary, United
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4 Kesan, Jay P. and Janis, Mark D, op. Cit., U.S. Plant Variety Protection: Sound and Fury...? P. 737
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1's. comm. For foreign relations, convention for the protection of plants, S EXEC. REP. NO 105-15, at
2 (1998) (asserting that the PVPA was enacted “to promote the development of new varieties of
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2 Jack ralph kloppenburg, JR, First the Seed: The Political Economy of Plant Biotechnology, 1492-
2000. Madison: series: science and technology in society. University of Wisconsin Press, c2004.

3 Kesan, Jay P. and Janis, Mark D, op. Cit., U.S. Plant Variety Protection: Sound and Fury...? P. 742.
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2 Kershen, Drew L., On Straying Crops and Patent Rights. Washburn Law Journal, Vol. 43, No. 3, pp.
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Property Journal Vol 146. (2002).
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1 Jay P. Kesan, Mark D. Janis, op. cit, Intellectual Property Protection for Plant Innovation: Unresolved
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3 Nathan A. Busch, Jack and the Beanstalk, op. cit. Property Rights in Genetically Modified Plants. P.
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® Mark D. Janis, Experimental Use and the Shape of Patent Rights for Plant Innovation, University of
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3 The Maastricht Treaty (Fomally, The European Union) It Was Signed On 7 February 1992 In

Maastricht And Entered Into Force On 1 November 1993.

4 Membre States of the EU available at: https://european-union.europa.eu/principles-countries-

history/country-profiles_en. Last vist 06 May 2022.
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And Institutions of the EC/EU, Ch. 3.3. Th e European legal system. 22nd edition, Cambridge —
Antwerp — Portland. 2016.

21d, Part 1: evolution, Law And Institutions of the EC/EU, Ch. 2. European Treaties.

3 Buropean community treaty (1992). Art 189. “In order to carry out their task and in accordance with
the provisions of this Treaty, the European Parliament acting jointly with the Council, the Council and
the Commission shall make regulations and issue directives, take decisions, make recommendations or
deliver opinions.”

4 Nicholas Moussis, op. cit. Access To European Union: Law, Economics, Policies. Part 1: evolution,
Law And Institutions of the EC/EU, Ch. 3.3. Th e European legal system.

51d.

& European community treaty (1992). Art 189 “A directive shall be binding, as to the result to be
achieved, upon each Member State to which it is addressed, but shall leave to the national authorities
the choice of form and methods..”

” Nicholas Moussis, op. cit. Access To European Union: Law, Economics, Policies. Part 1: evolution,
Law And Institutions of the EC/EU, Ch. 3.3. The European legal system.
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(c) the interpretation of the statutes of bodies established by an act of the Council, where those statutes
so provide.”

2 Id. art 175 “Should the European Parliament, the Council or the Commission, in infringement of this
Treaty, fail to act, the Member States and the other institutions of the Community may bring an action
before the Court of Justice to have the infringement established.”

3 Nicholas Moussis, op. cit. Access To European Union: Law, Economics, Policies. Part 1: evolution, ,
Ch. 4. European institutions. Para. 4.1.5. The Court Of Justice.

4 Mr. Bart kiwiet, coloquium “modern plant breeding and intellectual property rights” community
plant variety office publication (2001) available at: www.cpvo.eu.int.

5 Mr. Bart Kiwiet, Plant Variety Rights In A Community Context, Speech Made At The Occasion Of A
Symposium Organised By The “Vereniging Voor Agrarisch Recht” on 11 September 2002.

186


http://www.cpvo.eu.int/

lia Jogas ol 3 8aWl @ Aoladl Bluadl Llamd 95081 eulaiall suST Lo liay (Aubgll dalas¥lg
T sl CaluaSl Alag 3,55 2,8k Bgin i e slac¥l Joudl 5,05 (e 355 o ealaial
L gl Lz o a8l e |5 A gilal) Bylaceld 9 5081 da gl 1 LI § a1

Ly B9l cliball 2,5 Logias (el &gundl LimgloiSill pllad 3 sshaill e s il
& b e gl 1A 8 s Bely les e Jsanl § deliuall sda Je s @l oSl 4.,
2 Lol Joo

Oldy EC / 44/98 @3 duzsill 950¥! slxs¥l ulzmag 900%1 U1 siual (1998 suisy 16 3
0o i Lo uay (1998 545, 30 § sl > duzstll U530 2z 910100l ol | b gilall Lzl
Slel Al Oliy A5 5olin puos] duzsi £9,due Bya Jg¥ 2o yg¥l Aumgall £ 181 (o Dlgiw b
Blan Lagd 9081 als¥l 3 elac¥l Joull 2bogll cnilsall Gauds ) duzgill (g Az 5)5iSig ]l
Jle Y5 O gl Lz o198l £ ad (oL oo (e dim gt sasnls O Ao lgisSgdl il Y1 Lylon,y
Br9udy yslaty Aog ol DS ad) mawy Jlad Gigils Hlb) sLady Axl> i oy shatll popw (Bl
gl Lz gJeaSl wile s e Al llaadly bl

sose Jud Asladl LK ¢ LY bely Blas musss Wol (guall lda § opadl Jsliti
ohiEnY Auelall Llaxll ose¥l dzsdl osg¥l O Hlase) cld day ziogl @ cduzsdll
(Lo 389 Lgumll Lz g1oaSll
Lz oSl e s | Aalosd (39 35¥1 gl s5uo Jud Aslid| K ¢ LAY B2l ys Aules ¥l
ugan)

290 U8 Aogys¥l Joudl (3 Asluad) wlSadl ¢ 1451 35y de Jgsazll pliasl lia oIS 1
gAY Belyy oSl Blosel) b ©uua5 Laf Loty cBugumell LizglgiSall clel sl Bulosd (955¥1 4uz sl
Joll aubosdl o 11 Belyy ol Glaseld (b @uua3 o (B ogl glAS1 8sly (de Jgummld 959!
Labogll & LY CilSay oso¥) & LY 3oty iSa (e S aBge Jlidin 99¥l sloei¥l § cliacHl
o WS S e gl i & s 5ol Ayla e (ya 95981 SLes¥l § sliae¥l Joull
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1999. University of Washington school of law, available at: www.law.washington.edu. Last visit 15
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% Suzi Fadhilah Ismail, LLB., MCL, Intellectual Property Protection For Agricultural Biotechnological
Inventions: A Case Of Malaysia, Thesis submitted to the University of Nottingham for the degree of
Doctor of Philosophy, December 2010. P. 102.
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L1d. Art. (3).
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Brazil et al, IP/C/W/403, IP/C/W/429/Rev.1, IP/C/W/356; China, IP/C/M/47, para. 57,
IP/IC/M/37/Add.1, para. 229, IP/C/M/36/Add.1, paras. 227-228; Colombia IP/C/M/28, para. 57,
IP/IC/IM/42, para. 119, IP/C/M/40, para. 121, IP/C/M/38, para. 239, IP/C/M/37/Add.1, para. 231,
IP/C/M/36/Add.1, para. 209; Ecuador, IP/C/M/AT, para. 49, IP/C/M/25, para. 87; India, IP/C/W/198,
IP/C/WI/195, IP/C/M/45, para. 25, IP/C/M/42, para. 113, IP/C/M/40, para. 81-82, IP/C/M/36/Add.1,
paras. 212 and 214, IP/C/M/30, para. 169, IP/C/M/24, para. 81; Indonesia, IP/C/M/40, para. 159,
IP/CIM/40, para. 51, IP/C/M/36/Add.1, para. 217; Kenya, IP/C/M/47, para. 68, IP/C/M/46, para. 67,
IP/CIM/42, para. 114, IP/C/M/40, para. 107, IP/C/M/36/Add.1, para. 239, IP/C/M/36/Add.1, para. 233,
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IP/IC/M/28, para. 144; Pakistan, IP/C/M/36/Add.1, para. 211; Peru, IP/C/M/36/Add.1, para. 203,
IP/C/M/40, para. 84; Thailand, IP/C/M/42, para. 105, IP/C/M/25, para. 78; Venezuela, IP/C/M/40,
para. 102, IP/C/M/36/Add.1, para. 208; IP/C/M/32, para. 136; IP/C/M/28, para. 165; Zimbabwe,
IP/C/M/36/Add.1, para. 201.

L1d. Brazil, IP/C/W/228, IP/C/M/33, para. 121, IP/C/M/32, para. 128; Peru, IP/C/W/447, IP/C/IM/48,
para. 20.

2 1d. Malaysia, IP/C/M/48, para. 82; Switzerland, IP/C/W/446, IP/C/W/400/Rev. 1.

3 1d. Australia, IP/C/M/36/Add.1, para. 222; IP/C/M/47, para. 62, IP/C/M/44, paras. 33 and 37; New
Zealand, IP/C/M/47, para. 53.

41d. United States, IP/C/W/434, IP/C/M/46, para. 26.

51d. Japan, IP/C/M/29, para. 155.
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11d. Canada, IP/C/M/49, para. 108.

21d. India, IP/C/W/198, IP/C/W/195, IP/C/M/29, para. 165.
3 1d. India, IP/C/M/48, para. 53

4 CBD 1992, Art. (16)(2).

51d. Art. (16)(4).
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1 Matthew Stilwell, intellectual property and environment: the relationship between the convention on
biological diversity and the TRIPS Agreement, draft working paper, capacity building meeting on
environment, trade and sustainable development for the Latin American and Caribbean region, Mexico
City, Mexico, 27" -28™ March 2003.

2 World Trade Organization (WTO), TRIPS council Doc.EC, IP/C/W/383, para. 15.

3 1d. Mauritius on behalf of the African group, IP/C/W/20.

41d. Brazil, IP/C/W/228.

5 1d. United States, IP/C/W/257, IP/C/M/29, para. 184.
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11d. Japan, IP/C/W/236.

2 1d. Switzerland, IP/C/W/284.

% 1d. European Communities, IP/C/W/254.

4 CEAS consultants (Wye) itd, Op. cit., study on the relationship between the agreement on trips
biodiversity related issues.
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