Chapter One: Historical Origins of Freedom of Religion in America

From the colonial era to the present, Religion has played an important role in the political life of the United States of America. Religion has been at the heart of some of the best and some of the worst movements in American History. Prior to the Revolution, the thirteen colonies which became later states were characterized by a union between the church and the state rather than a separation. As far as religion is concerned, it is important to go back to the period where the established churches of the Puritan Fathers, a religious dissent who fled England, entailed vicious forms of religious persecution against people belonging to different faiths and were far from the principles of tolerance and secularism, a doctrine that calls for the separation of Church and State, that the Puritan Father later known under the name of the Framers were to solemnly enshrine in the 1776 Declaration of Independence and the 1791 Bill of Rights. 

1. The Place of Religion in the United States of America

America’s connection with religion has historically been close and complex, and is still today the source of fierce debates. The focus of this issue is multifaceted but usually involves the clashes between two contradictory sides: First those who depict the historical foundations of the country as eminently religious and its population as particularly devout and religious. Secondly, those who claim that America is and has been always a secular state with secular institutions. That is exactly what makes America special and different from the other nations of the world. “Our civilization and our institutions are emphatically Christian.” an American judge—proponent of the first school of thought—wrote in 1892. “From the discovery of this continent to the present hour”, another wrote, “There is a single voice making the affirmation…that this is a Christian nation”.
 Representatives of the second current responded by contrast that: “The US Constitution… is a godless document. Its utter neglect of religion was no oversight; it was apparent to all.”
 The highly political character of this issue and the current identification of these two approaches, with the two major parties-Conservative and Democratic- in American politics, is not conducive to a composed debate, but on the contrary, heightens sensibilities and considerably complicates the situation to the impartial observer. A third and different approach appeared more conventional and standard on the idea of a harmonious marriage between Religion and Democracy was brought by the French politician and a fervent advocate of the separation of the church and the state, Alexis de Tocqueville (1805-1859),showed when he drew a clear distinction between France, his land’s origin and the United States ,upon the role played by the religious conviction in those distant territories and even more by the intimate connection with democracy. 

              As the following explanation will clarify the Tocqueville’ view on church and state relationship in his famous and distinguished writing in 1830 entitled Democracy in America, he wrote: “Religion does not only inform people’s habits, it even extends its empire on their way of thinking”.
This was noteworthy not because Europe or France lacked sufficient attachment to religion, quite the contrary, since most of Europe’s wars had historically been religious wars. In Tocqueville eyes the problem was that, whereas religion in the United States meant freedom and democracy, in Europe it meant tyranny and despotism. “In France, I had seen the spirit of religion and the spirit of freedom marching almost invariably in opposite directions”, he wrote. “Here [in America], I have found them intimately linked to each other: they both reign on the same soil”
. The reason for this, the Frenchman concluded, was the remarkable separation of Church and State in America, in contrast to their close and at times disturbed and phobic relationship in Europe. “Everyone [in America] attributes their country’s quiet empire of religion mainly to the complete separation of Church and State”, he wrote. “I am not afraid to say that, during my stay in America, I have not met one person, religious or secular, who does not agree with this point.”
 

When Alexis de Tocqueville, a French jurist-turned-politician who was brought in a catholic family, sailed to the United States in 1831 to study the democratic institutions of the newborn country, he was surprised by the role played by religious conviction in those distant lands—and even more so by its intimate connection with Democracy. He said that a harmonious marriage between religion and democracy would be concrete, it is preferable, in fact , that religion obeys to certain conditions as acknowledging  its specificity and well defining its place in the sense that  it wound not infringe the secular institution. Thus if religion is associated with government given in space and time, it undoubtedly will serve interests of a such group of people and will lose then its general dimension .On the contrary, when religion is not linked to a specific and temporary powerful institution as during the eight years Bush’s Administration and which was described as the worst epoch in the America history, it could lead indirectly to the emergence of considerable influence for the society.

Equilibrium therefore is far to be concretized. For example, it is noticeable for instance that prayers at schools in the United States are for many years not forbidden, but it is the opposite when the Supreme Court in the United States acknowledges for the pupils the right to have meetings of spiritual nature after the classes. Otherwise stated, the secularization in the United States of America has not put yet an end to religiosity. From the arrival of the Puritan colonizers on American soil until nowadays still the United States are affected by this strong religiosity. In fact, religiosity is far to be discarded from the American politics despite the existing supposition of the separation of church and state; the American society is highly marked with religious reference. Some examples are worth mentioning to emphasize the existence of religiosity inside the American society we cite: The national coin " In God We Trust", that is written on the money, the national hymn engraved on the walls of the American Congress; The Flag' sermon which bears the mention of "One Nation Under God", the Oath swore on the Bible delivered by the New American President which statement ends with "So Help Me God" and also The Memorial Day which is an  official annual days off in the United States in commemoration for the martyrs of the civil war. After the Second World War (1939-1945),this Memorial days became a special day to read the names of the lost soldiers dead during the war. To describe more broadly this public religious dimension expressed in the frame of convictions and symbols, Robert Bellah a historian and sociologist of compared religions uses the notion of the "Civil Religion” God, he explains, is the symbol of the Civil Religion. The historians referred here to the biblical archetypes or models as Exodus, the Promised Land, the Chosen People and finally the New Jerusalem.

  Additionally, the sociologist Bellah emphasized that religion is stemmed in the ideology of the American nation. It is even vital he thinks for the National identity. As a matter of fact, the American people founded their identity upon a long lasting religious background .The reason why the word "God" is always mentioned in all speeches of the American presidents, as  Lyndon Johnson at the outset of the Vietnam War in 1965 and Bill Clinton when he ended his 1st January 2000' speech when affirming his universal mission and finally after the Eleventh September 2001' disaster, the former President Georges W. Bush in a an extreme climate of religiosity called for a spirit of crusade against " the axis of evil." to say that religious invocations are always marking the political language in the United States as we could notice. But why the American bear the feeling being the chosen people, why do they have this feeling to have a mission to accomplish?

 As the United States represent an image of the society of contradictions, simultaneously religious and secular. What is arguably the most religious democratic society in the world is also the one that has historically done most in order to keep its institutions apart from its spiritual beliefs—and that has consequently gone farthest in terms of protecting religious freedom. 

Therefore the religious freedom and the separation of the church and state cannot be understood without knowing what happened before. How was the church and state relationship in England and American Colonies before the creation of the American nation by the religious dissent, called the Puritan Fathers?

2. Religion, the Puritan Fathers and the Origin of the American Nation          

Freedom of Religion has not been an American characteristic, as the following section will suggest, it certainly was not inborn. 

2.1 From England to the New World: The schism

The connection between religion and the founding of America as a nation—or community of people—is intimate, and some historians go as far as to say that the United States was born out of religious dissent. These religious dissents are simply the Puritan Fathers. Where did this community come from and how has she been founded?

 The Protestant Reformation which began with Luther’s ninety-five theses in 1517, shattered Western Europe and its unity in one universal church at Rome
. The Westphalia’s  Peace came in 1648, ending the Europe Thirty Years’ War. In its wake, a unified Catholic establishment spanned the south of Europe, Lutheran or Reformed known as Calvinist churches held the north territory, and religious dissenters were suppressed in all the emerging nation-states.

 The English legacy was not a happy one. During the early settlement of the colonies in the seventeenth century, England suffered from chronic religious discord, dissension and intolerance. The Church of England, a church that had been established by King Henry VIII when he broke with Roman Catholic Church, was the established church of the realm, and both Roman Catholicism and extreme Protestantism (of which Puritanism was the most prominent element) were suppressed. After the deposition of Charles I in the English Civil War, the Protestant dissenters assumed power, and Parliament took it upon itself to rewrite the prayer book and confession of faith, dissolve the structure of the Church, and confiscate the property of the bishops. Parliament apparently guaranteed free exercise of religion to most Protestants but denied religious freedom to "papists”, the advocates of profane doctrines. Baptist leaders were imprisoned, and ministers who insisted on frequent use of the prayer book were ejected and driven out from clerical office.

 Upon restoration of the monarchy in 1660, Parliament reconstituted the Church of England. Suspected of conspiring with France or Spain against England's Protestant rulers, Catholics continued to be intentionally targets for hostile legislation, as much for political as for religious reasons. But Protestant dissenters' rights were limited as well. The Test Act of 1672, for example, restricted public and military office to Anglicans. The Act also required officeholders to swear an oath in court acknowledging the king’s supremacy over the Church. The protestant dissenters did not stand for the restrictions applied on them by the king .So An Act of toleration was enacted to end official persecution in 1688. The Toleration Act of 1688 ended official persecution of Protestant dissenters but left the favoured Anglicans unchanged.

One may note with irony that it was the many caprices of the monarchy and government of England that led many of the founding fathers to leave England for America in the first place. However, once here, these settlers could not resist the temptation to set up their own official religions, and to begin persecuting those who were not members.

The English religious policy did not directly extend to the colonies, where church-state relations developed, but differently as we will explore in two distinct colonies: The New England in the North and Virginia in the South.

Between 1607 and 1732, thirty-two colonies were established in this way by English settlers in the new lands. Apart from its geopolitical significance, the arrival of English escapees on the American shores was a highly symbolic event—and also an eminently religious and emotionally-charged one.“They went to the new world as emissaries of Christ and subjects of their king”,
 one author observed. Leaving the known for the unknown, and taking upon them severe risks because of the long and perilous trip, these people were convinced of their divine mission—spreading the word of God to the new world and building a novel political and religious entity founded on His words and example. While “[i]n 1492 Columbus had purported to represent the one and holy Catholic Church and thus claimed America for the Christian faith”, one author commented, “English settlers vowed to make their settlements strongholds of the ‘true’ church, Protestant Christianity.”
 Before leaving England, a group of travellers explicitly spelt out the reasons for their journey and defined the contours of what they believed to be nothing less than a Covenant, a kind of an agreement, with God.2.2       Church-State Intersection in the Early American colonies
2.2.1 Massachusetts: The Puritan Colony

 The settlers of New England (outside of Rhode Island) were predominantly English Calvinists called "Puritans" or "Congregationalists". They moved to the wilderness of the New World in order to establish a Christian commonwealth where, society would be directed by the revealed word of ‘God’. Both civil and church governance were established in accordance with their "congregational" understanding of church polity, under which each town would constitute a congregation or a separate community and would select its own minister (within certain standards of education set by the General Court) and would maintain a minister and church through compulsory taxes. Authority in the system was decentralized and democratic, but the results were foreordained and predetermined. A decentralized and genuinely democratic means that ministers had a high degree of autonomy from civil control but this vision allowed no room for pluralism or even toleration. 

Massachusetts, one of the New England’ colony, founded in 1630 under the leadership of the devout puritan John Winthrop who coined the “A city Upon Hill”’ idea. The Massachusetts Puritans emphasized from the very beginning that their holy experiment was not for everyone and that strict rules applied as to religious observance—all in the name of a kind divine pact or an agreement. The puritans had a divine mission to accomplish and they made sure that people either conformed to the rules or left. Moreover, these rules were strict: “…[E]veryone had to attend church”, one author wrote, “people had to live in a family setting rather than singly, everyone had to learn to read in order to read the Bible, their personal behaviour and dress were carefully regulated”.
 The ‘City-Upon-A-Hill’ had to be a sparkling and uncontaminated model of Christian faith and moral rectitude—in other words, a symbol of what a people can achieve under the guidance of God. It is therefore unsurprising that its inhabitants were not particularly open-minded towards other religions. As has been aptly observed, “[t]he puritans did not come to the new world to practice religious toleration; they came to practice their own religious views. [And they] did not believe in religious tolerance…”

As a consequence, Catholics and other dissenters like Anglicans and Quakers were as the Puritans banned and expelled from the colony and practices such as witch trials as it was described in “the crucible” of Arthur Miller, exile and physical punishment of heretics including amputation of ears and boring holes in tongues with hot irons were by no means uncommon to Puritans. 
A similar approach inspired the New England Puritans who, in 1636, drafted the ‘Fundamental Orders of Connecticut’, the colony’s new constitution. The text was a kind of sermon and made it crystal clear that the Divine Power was the sole source of all government’s authority and that it was imperative for the new administration to pursue godly purposes. The text read:

Requires that to maintain the peace and union of such people there should be an orderly and decent Government established according to God, to order and dispose of the affairs of the people.

As a matter of fact, the aim of the new government was liberty and purity of the disciplines of the churches. The orders of Connecticut were the first written constitution, in the modern sense of the term, as a permanent limitation of government to embody the democratic idea.

By contrast, in Virginia the Church of England was established by order of the Crown and maintained, in a large part, as an instrument of social control by the governing authorities and the local gentry, the Aristocracy. The government financed and tightly controlled the Church.
2.2.2 Virginia: The Anglican Colony

Founded in 1607 and chartered by King James I of England as a Christian mission in order to propagate Christianism. Colonisation of Virginia is an example which involves that religious tolerance has not always been an American Characteristic which means that it was not inborn. This intention to keep the practice of religious uniformity is seen clearly in the Second Charter of Virginia made in 1609, which states: “And lastly because the principal effect, which we can desire or expect of this Action, is the Convention and Reduction of the people in those parts unto the true worship of God and Christian Religion.....”
 

Although Virginia and New England both maintained religious establishments, the two systems were in more profound sense opposites. The New England establishments arose from a grassroots movement, the working class, born of the conviction that religious truth should control all of society, while the Virginia establishment was imposed from above and dedicated to governmental control over religion.

Virginia was found in 1607 and became a royal colony in 1624. Its Anglican Church settled into a pattern of preferred governmental status that endured until the Revolutionary War. This establishment therefore was demonstrated by public support, compulsory church attendance, punishment of blasphemy, religious test oaths, and the suppression of dissenting view.

3.  Religious disestablishment and liberty of conscience
By the time of the founding period, liberty of conscience was widely accepted by Americans as a core right of human beings that should not be abridged by government. Liberty of conscience or free exercise of religion is the right to practice one’s religion of choice.              

Recognizing this liberty did not necessarily require, however, the separation of church and state; many people believed that a state which established a religion (or religions) but also tolerated non-established religions could provide sufficient guarantees of the liberty of conscience. This opinion might have prevailed and led to the establishment of religion in the American Constitution which was not the case for the principled and persuasive objections drawn from evangelical theology and liberal Enlightenment philosophy.

3.1  Evangelical Theology

The term “evangelical” has a complicated and contested history, but in the Seventeenth and Eighteenth Centuries it described a general characteristic of religious groups including the Baptists, Anabaptists, Methodists, and many others. Christian evangelicals placed special importance on the voluntaristic component of faith. That means that the so- called evangelicals placed God as the sole creator and governor of human conscience, only voluntary submission to and support of religion is legitimate. Therefore any coercion or oppression in this process from church or state is illegitimate. This theological rejection of coercion in matters of conscience had important political consequences. Religious establishment constituted a clear and direct attempt to coerce religious belief and therefore must be rejected. Freedom of conscience, religious liberty and the separation of church and state were therefore tied together. According to these ideas, the establishment of religion actually weakens religion rather than strengthening it, but a plurality of religions should exist in society. According to Evangelical theology, it is for God, not the state, to decide which will flourish. Of course it was also quite important (even if it was not decisive) that no single evangelical group was large enough in the eighteenth century to collect support for establishing its church. Evangelicals such as Roger Williams, who championed the separation of church and state as the founder of Rhode Island, had been present in the earliest years of the American colonies. But it was not until the Great Awakening—a series of large religious revivals held in the colonies from roughly 1720 to 1780—that evangelicals came into cultural and political prominence. By the middle of the nineteenth century, evangelicals would dominate American religious and cultural life; had they held appropriate and equal political influence during the founding period, they might have been tempted to seek the establishment of some form of evangelical Christianity. This possibility is quite far-off, however, given how deeply rooted the theological commitment to separation of church and state had already become. If evangelical theology provided a critical religious justification for disestablishment, Enlightenment liberalism would provide the key philosophical justification.

3.2      Liberal Enlightenment and its impact

3.2.1 Liberal Enlightenment Philosophy
As mentioned above, if evangelical theology provided a critical religious justification for disestablishment, Enlightenment liberalism would provide the key philosophical justification. So what is Enlightenment and how did it influence the Founding Fathers who thought afterwards of the legacy of church and state separation? 

The Enlightenment was a period of intellectual fervent in Europe and to some degree the American colonies and states during the Seventeenth and Eighteenth Centuries that emphasized the importance of reason which gave birth to the doctrine of Rationalism (as opposed primarily to religion) as the basis of all knowledge in philosophy, ethics, politics, science, and other areas of human existence. Among its primary political and moral philosophers were John Locke, Adam Smith, and David Hume in the British Isles; the Baron de Montesquieu and Marquis de Condorcet in France; Thomas Jefferson, Thomas Paine, James Madison and Benjamin Franklin in the American colonies. The Americans among this group were of singular importance to the founding of the United States: Jefferson and Madison were the primary authors of the Declaration of Independence and the Constitution, while Paine and Franklin were key advocates for national, independence. Among the Enlightenment philosophers known to Americans at the time of the founding, the English Philosopher John Locke (1632-1704) was particularly influential. Locke argued in his Letter on Toleration (1689) and Second Treatise on Government (1690) that government and religion have separate ends. John Locke states “ All the power of civil government relates only to men’s civil interests”, and the philosopher concludes, “ is confined to the care of the things of this world, and hath nothing to do with the world to come.”

 Government exists only to secure the things that can be enjoyed on earth, namely life, liberty, and property; religion has the transcendent end of saving souls. Religion and politics properly employ different means to achieve these ends: the former uses persuasion, the latter force. Because no physical force or threat of force can truly change someone’s inner convictions, government should be precluded from trying to do so; the state has no legitimate authority over the realm of human conscience. 

Despite the obvious support, his argument gives for disestablishment, Locke did not take his position that far; he supported religious toleration but not disestablishment. In fact, he argued for tolerance of Protestantism alone; Catholics and atheists (unbelievers) were too dangerous, in his opinion, because their loyalty to the King was suspect. Nevertheless, Locke’s views on the liberty of conscience were unusually permissive for the period, contrasting sharply with those of Thomas Hobbes (1588 – 1679), an English philosopher whose views on the absolute power of the king over religion were influential at the time. Thomas Jefferson echoed Locke’s argument that the right to free conscience was rooted in the protection of conscience was essential for maintaining civil peace. A prominent and powerful supporter of religious disestablishment, both in the federal government and in his home state of Virginia was the Virginian Thomas Jefferson. Jefferson supported church-state separation primarily out of a concern for protecting the individual’s right of conscience. For him, “building a wall of separation between Church and State” was to be undertaken on “behalf of the rights of conscience.” Jefferson considered religion to be a private matter, outside the realm of government authority. Jefferson simply meant that no place for government in religion and religion was a personal matter and a wall of separation must be set between state and church as the founder of Rhode Island Roger William advocated for 150 years before. 

The writings of Jefferson’s fellow Virginian James Madison also show the influence of Enlightenment thought. His Memorial and Remonstrance against Religious Assessments, written in 1785, famously defended separation of church and state. Nowhere else in Madison’s published works in his position on Religious Liberty, Freedom of Conscience and the relation between Church and State that resonate with Locke more clearly stated: “The Religion then of every man must be left to the conviction and conscience of every man; and it is the right of every man to exercise it as these may dictate.”
 In contrast to Europe, where torrent of blood had been shed under the name of secularism, Secularism is a doctrine that calls for separating the church from the state.

 Therefore, Locke was not the only theorist advocating religious toleration during the Seventeenth Century, it is likely that Locke’s theory primarily influenced and inspired James Madison (1751-1836) and Thomas Jefferson (1743-1826) for the drafting of the U.S constitution. Particularly in the enactment of the Bill of Right in 1789, John Locke’s theory of religious toleration which influenced the belief that disestablishment of religion was the only way for religion to be source of morality for a popular self-government. In this regard, how did Locke’s theory of the religious toleration affect the supporters for disestablishment in states and was it an advance to the expansive conception towards religious freedom? 

During the Revolutionary era, the most ardent supporters were James Madison, Thomas Jefferson, Thomas Paine (1737-1809) and Benjamin Franklin (1706-1790).In elucidating Locke’s theory of religious toleration and its effect on the birth of the nation; we will put focus only on James Madison and Thomas Jefferson who became presidents of the United States of America.

3.2.2  Impact of the Enlightenment’s thoughts on Jefferson and Madison

The Founding Fathers who played the greatest role in shaping the American understanding of the appropriate relationship between church and state were Thomas Jefferson and James Madison. These two close friends managed to get their path- breaking views incorporated first into the laws of Virginia and ultimately into the Constitution of the United States. Both Madison and Jefferson, like many of the Founding Fathers, were heavily influenced by English political theory of the Seventeenth century, specifically the theorist, John Locke, who has been called “America’s philosopher”. Seeing that Locke asserted that all humans have natural rights to life, liberty and property. Since these rights are not granted by government, government cannot take them away—they are “unalienable.” Fundamental among these liberties is freedom of conscience. Government exists because naturally free people enter into a “social contract”. Here the Founding Fathers drew also on the Seventeenth century French philosopher Jean Jacques Rousseau—in which they agree to accept certain regulations as a means of developing a kind of communal existence and protecting these natural, unalienable rights. Because one of these rights is freedom of conscience, of which freedom of religion is a prime example, government should have no role in regulating religion, and churches, as voluntary associations, should operate entirely without government support.

 Locke and his fellows, followed by the young Americans, looked back on the destruction religious wars that had caused since the Protestant Reformation and concluded that the only way to achieve the domestic peace necessary for free and organized economic activity was to separate the religious and civil realms. Indeed, to paraphrase the statement, the purpose of Locke’s Letter Concerning Toleration was to separate the matters of government from religion and to establish a limited relation that lie between one and the other.

 Nearer the time of the Revolution, in 1767, James Burgh, a Scottish dissenting minister and political writer whose work was well known to Jefferson and Madison as well, wrote Political Disquisitions, which has been called the “key book of the Revolutionary generation.” Burgh argued that "Those with different religious views are both equally fit for being employed in the service of our country" and contended that it was essential to "build an impenetrable wall of separation between things sacred and civil.”
 With their religious convictions and civil duties kept in separate realms, good citizens may believe what they will as long as they do not violate the peace.  Jefferson would later echo these thoughts [in his Notes on the State of Virginia] by writing that "the legitimate powers of government extend to such acts only as are injuries to others. But it does me no injury for my neighbour to say there are twenty gods, or no God. It neither breaks my leg, nor picks my pocket."

With these as their convictions, Madison and Jefferson set about to end the establishment of the Anglican Church in Virginia. In 1779, in response to a bill to provide tax support to a variety of religious groups, Jefferson submitted his Bill for Establishing Religious Freedom to the Virginia legislature. As is often noted, he regarded it as one of his three finest accomplishments, along with primary authorship of the Declaration of Independence and the founding of the University of Virginia. It seems fair, then, to regard it as a definitive statement of his views on the matter. 

4 Virginia Debates and the Assessment Bills

Between 1779 and 1786 occurred the Virginia Debate which centred on two main issues: General support for religion by aiding numerous Christian Denominations and complete disestablishment. It was Jefferson and Madison’s efforts in Virginia against the General Assessment tax enunciated principally in Madison’s “Memorial and Remonstrance” (1785) and Jefferson’s Bill for Religious Freedom(1786) that formed the genius of Early America on Church-state matters.

4.1  James Madison and the Memorial and Remonstrance.

Compared to Jefferson who was open in his religious views even writing in 1820 ‘The Jefferson Bible’ and others, Madison was reticent, not sure, about he really believed. Hence there was a lack of evidence from which to determine hid personal religious views. There is, though, his clear statement in his ‘Memorial and Remonstrance’(1785) written against church establishment, something he and Jefferson zealously advocated in the Virginia General Assembly after the Revolution . A reason for the Virginia‘s reluctance to get rid of the established church has been described as follows:

Once the Revolution began, most Virginian accepted all fundamental breaks with the past save one –the established church. Clearly, it was preservation of the old, comforting traditions of the Anglican Church and not the institutions of the established religion per si that interested many men who ordinarily had the most advanced ideas about the individual right.

James Madison’s Memorial and Remonstrance of June 20,1785, was written against Patrick Henry’s General Assessment Bill entitled, “A Bill establishing a provision for  Teachers of the Christian Religion” (1784). Memorial is a statement and Remonstrance is a protest. The Bill for General Assessment, Introduced in tandem with Jefferson’s Act for Religious Freedom in 1779, commonly called the Assessment Bill, which would require all citizens to pay a modest annual tax for the support of the Christian religion. It had been observed that a comparison between Madison’ Bill and Locke’s Letter on Toleration (1685) leads to the speculation that Madison had occasion to use Locke’s treatise to write his own. The following provision from Madison is consistent and even undistinguishable from Locke’s theory of religious toleration. Madison made the same point as Locke that religion is a matter of individual conscience, the magistrate has no authority to impose religion and scripture does not authorize an established church. Here are Madison’s propositions in paragraphs 1, 5 and 6 along these lines:

Because we hold it for fundamental and undeniable truth that religion or the duty that we owe to our creator and the  manner of discharging, can be directed only by reason and  conviction, and by force or violence.’ The Religion then of every man must be left to the conviction and conscience of every man; and it the right of every man to exercise as these may dictate. This right is in its natural an unalienable light.

 The second proposition of Madison states:                               

Because the Bill implies either that the Civil magistrate is a competent Judge of Religious Truth; or that he may employ Religion as an engine of Civil Policy. The first is arrogant pretentions falsified by the contradictory opinions of Rulers in all ages, and throughout the World; the second unhallowed perversion of the means of salvation.

The third proposition of Madison states:

Because the establishment proposed by the Bill is not requite for the support of the Christian religion. To say that it is, is a contradiction to the Christian Religion itself, for every page of it disavows a dependence of powers of this World: It‘s a contradiction to fact; for it is known that this Religion both existed and flourished, not only without support of human laws, but in spite of every opposition of them, and not only during the period of miraculous aid, but long after it had been left to its own evidence and the ordinary care of Providence.

Following these three propositions delivered by Madison, we could notice clearly that Madison concluded his “Memorial and Remonstrance” with a return to the philosophy of natural rights. He believed that if one liberty was attacked, then all the others would be placed at risk. In addition, Jefferson’s “Act for Establishing Religious Freedom” of October 31, 1785, which Madison supported and introduced into Virginia General Assembly states:

That no man shall be compelled to frequent or support any religious worship, place or ministry whatsoever, nor shall be  forced, restraint, molested or burthened in his body or good, nor shall otherwise suffer on  account of his religious opinions  or belief; but that  all men shall be free to profess, and by argument to  maintain, their opinion in matter of religion, and that  the same shall in no wise diminish, enlarge, or affect their civil capacities
.                             

It is clear that Jefferson and Madison shared the same belief of religious toleration despite their differences sometimes in views but what is really clear that Locke’s theory of religious toleration had a significant influence, if not exemplary. Before passage to Jefferson’s Bill, it is important to say that the “Memorial and Remonstrance” created intense public debate.

4.2 Religious Petitions Concerning the Assessment Bill

As the “Memorial and Remonstrance” created intense public debate, this debate increasingly shifted public opinion against the assessment bill. Madison’s reply joined with a significant number of petitions from the counties concerning the bill. Madison had convinced the legislature to send out the bill for public comment and supporters of assessment fully believed that the public would support their position in mass. For every person who signed a petition favouring assessment, ten people signed a petition in opposition to the bill. The assembly received over one hundred petitions by the fall of 1785. Ninety of these petitions opposed the bill, while only eleven favoured it.

 The eleven petitions that preferred assessment came mostly from ten counties located in the lower region of the Northern Neck, near Lancaster County, and the Southside, in the Tidewater Region. These petitions were succinct and not dramatic. They argued for assessment based on the assertion that throughout history man had learned the importance of religion to the well-being of society. In these petitions, religion was linked to the peace and prosperity of all civil governments. 

The ninety petitions that opposed assessment came from virtually every county of the state (Virginia). Four different types of petitions emerge from an examination of their content. The different arguments, structures, and composition styles of each petition support the view that two main ideological threads fused to oppose the General Assessment bill: Lockean Rationalisn and Protestant dissension.

The first set of these petitions were thirteen identical memorials. The group followed Madison’s “Remonstrance”. Two delegates of the conventional constitution, George Mason and George Nicholas have distributed his document to two region of the state of Virginia, Piedmont and the Northern Neck, where they had the best possibility of provoked disestablishmentarian thought. The number collected of these petitions was approximately 1700 signatures. A petition from Fairfax region argued that religion can only be directed by reason and conviction, not by force and violence.

A second group of petitions emanated from religious bodies. These petitions followed the argument of the Baptists and Presbyterians memorials submitted in the House of Burgesses in the 1770’s.Twenty-Two petition from the Quakers, a new sect joined this group of petition, they opposed the first basic premise of the Bill, that teachers are educated only for the teaching of the Christian truth so no need for the ‘Provisions for learned teachers’. According to this group, the Quaker sect, this memorial infringed their religious and civil liberties guaranteed by Virginia’s Declaration of Rights.

 The third group and most numerous set of petitions was a formulaic (standard) written by an unknown author and distributed widely throughout central and southern Virginia. These formulaic petitions said that the General Assessment was” contrary to the Gospel and the Bill of Rights”. In addition, the petition said that deism, vice and immorality could be solved by ethical laws enforced by a populace educated by ministers.

 The fourth and last group of petitions came from individuals or group who had their own personal reasons for opposing the General Assessment. These petitions came from Eastern shore to the extreme south western corner of the state of Virginia. Generally all of these petitions focused on the need to separate the civil and religious matters.

 With support and no opponent from this group of petitions, Madison and his supporters were euphoric and sized upon this opportunity to try to secure passage of Jefferson’s Act for Establishing Religious Freedom in the 1786 spring legislative session.            

4.3 Jefferson’s Statute for Religious Freedom

Jefferson’s most contribution to the founding of the American Nation is the Declaration of Independence of 1776.Yet Jefferson himself considered his Bill for Religious Freedom to be a part of this declaration. In the editorial notes to Bill N°.82, A Bill for Establishing Religious Freedom, in the papers of Thomas Jefferson (1950), it is confirmed that:

This Bill which TJ ranked with the Declaration of Independence might indeed be considered as a necessary consequence of it: As the Declaration of the Independence asserted the natural right to a people to choose any form of government conducive to their safety and happiness, so the Bill for Establishing Religious Freedom asserted the natural right of a person o choose his belief and opinions free of compulsion
.

          The preamble (introduction) to Jefferson’s Statute for Religious Freedom contained the ideas against Madison’ Bill for General Assessment. In the preamble Jefferson emphasized the idea that man commits sinful act when he compels another man to make an expression of religion. It means that civil right do not be intermingled with individual’s one faith or be dependent upon. This shows clearly that truth and reason will always conquer falsehood and lies. In this way the preamble of Jefferson’s Statute for Religious Freedom served as arguments to oppose the religious assessment.

In the meantime, two contradictory ideologies, the Rationalist politicians and the religious dissenters manifested each his opinion vis-à-vis Jefferson’ Bill. The Rationalist politicians said Freedom of conscience was a fundamental and unalienable right and no government can take away this right from a person. But the religious dissenters argued that civil government has no place in the kingdom of God. This contradiction did no longer last that the shrewd politicians and the pious believers ideologies fused and converged to share and create a common language f religious tolerance. This shared common language of religious tolerance that defeated the Assessment Bill enabled the passage of Jefferson’s Statute for Religious Freedom in 1786.

 Debate of Church- State relationship in Virginia had significant and wide-ranging effects on the national scale   

5 Disestablishment in other states

Beside Virginia Bills and Massachusetts Constitution, the Revolution inspired a wave of constitution-writing in the new states. Eleven of the thirteen states (plus Vermont) adopted new constitutions between I776 and I780.Six of eleven included Vermont adopted explicit bill of Rights. three more states adopted a bill of rights between 1781 and I790. The free exercise clauses of Massachusetts and New Hampshire were almost identical to those of New Jersey, Pennsylvania, and Delaware. Freedom of religion was universally said to be an unalienable right; the status of other rights commonly found in state bills of rights, such as property or trial by jury, was more disputed and often considered derivative of civil society. The wording of the states constitution provisions thus cast on the meaning of the First Amendment religious clauses. The states of The Massachusetts, The New Hampshire, The New York, The North Carolina, The Pennsylvania, The New Jersey and The South Carolina provisions were approximately similar in the wording. The North Carolina Constitution of I776 provided: "That all men have a natural and unalienable right to worship Almighty God according to the dictates of their own consciences."

6. The Framers views On Role and Place of Religion 

6.1 Framers on Religion’ Role

The Founding Fathers known later as the Framers of the United States and the Bill of Rights, did not speak with one single voice. Indeed, they represented a multifarious and heterogeneous mixture of people from a variety of backgrounds and cultural environments. Yet one thing seems certain: they all attached importance to the spiritual dimension. Given that they were to build the foundations of one of the first and most secular governments ever established, this may sound surprising. But the contradiction is only apparent, for one thing is the role of religion, quite another its place. The Framers agreed on the role of religion in America. They believed that religion was important for the American people—indeed, for the American nation
. “A common religion and virtue”, John Adams wrote for example, “are the only foundation not only of republicanism and of all free government, but of social felicity under all governments and in all the combinations of human society. Without religion” he dryly concluded, “this world would be something not fit to be mentioned in polite company—I mean hell”
. Adams’s views were not out of step. Benjamin Franklin considered himself a person with “religious principles” Washington, as one author aptly wrote , did “not call religion ‘optional’. The word he uses is ‘indispensable’
. As for Thomas Jefferson, who was considered the most ‘deist’ among the Founders, he openly acknowledged that religion and morality were important not only for a person but also for the state. He himself gave the answer when he uttered the following words to an acquaintance who was doubting his beliefs: “No nation has ever yet existed or been governed without religion”, he said, “Nor can be. The Christian religion is the best religion that has ever been given to man and I, as Chief Magistrate of this nation, am bound to give it the sanction of my example”.

6.2 Framers on Religion’s place

The majority of the Founding Fathers were thus well aware of the importance of religion for a democratic society—and they would have certainly subscribed to Tocqueville’s famous warning, according to which “[i]t is despotism that may be able to exist without faith, not freedom”. But what about religion’s place? Because this was the real matter: if it was true—and, as we have seen, the Framers believed it was—that religion in general and the Christian religion in particular were a source of freedom, democracy and justice, should not then Christianity be officially enforced as a matter of state policy? This is exactly the point where the originality of the Founding Fathers rested: the answer was a resounding ‘no’—for several reasons. Firstly, the majority of the Founders viewed religion in a special light—more in terms of religious rationalism or secular humanism than orthodox Christianity. They were deeply skeptical about religious institutions, and they strongly believed that the state should refrain from interfering in people’s spiritual beliefs—no matter how good. “I have ever thought religion to be a concern purely between our God and our consciences, for which we are accountable to Him and not to the priests”
, Jefferson wrote. That is why there should be, in his own words, “an entire abstinence of the government from interference in any way whatever”. Jefferson was also a vocal critic of a number of Christianity’s central beliefs: the true message of Jesus, he thought, had been corrupted by religious institutions, and the Bible itself had to be read with caution, since it contained a mixture of valuable moral teachings and pure superstition. More significantly, Jefferson’s idea of religion was extremely broad, since for him, as one author observed, “…good behavior was more important than right belief. To him, morality was paramount to doctrine, and he thought that a moral society need not be a Christian one”. It was more or less what James Madison meant when he referred to “virtue” and “wisdom”
—as well as what another Founder, John Adams, indicated when he stressed that more then faith, what distinguished a good man from a bad one was his everyday conduct towards his fellow humans. “Adams believed that all good men (whatever their religious beliefs) were Christians”, one author observed, which “is different from saying that a man had to be a Christian in order to be good”
. Secondly, the Founding Fathers lived during a crucial moment in American history. They were born after the Enlightenment. They were therefore deeply influenced by the writings of Locke, Bacon, Newton and other Illuminists. They believed that, although God had created the universe, the individual—not the Almighty—was at the centre of it, and was thus capable of determining his own destiny. They were, in short, born in an age of reason, not theology. Yet their works, thoughts and actions were inevitably conditioned by the fact that America was a Christian country—not surprising since little more than a generation separated them from the time of the Puritan fathers. 

As late as in 1720, most colonies still had established churches and the Virginia Statute for Religious Freedom —declaring religion to be free and voluntary— was only passed in 1785. To put it differently, the Framers lived through a time where they were torn between tradition and innovation—and because they were the first ones to deal with America’s greatest dilemma: how to reconcile a Christian nation with religious freedom?

7 The Founders’ Solution: Separation and Religious Freedom

The Framers’ genius far outlived them precisely because of the answer they gave to that question: a godless government—which by no means implied a godless America. Not the role of religion, therefore, but its place in government, was contested by the Framers. Their brilliance, in other words, rests exactly with the fact that they dared to do something that few other statesmen had done before in so radical a way: reject the traditional principles of political thought and ask why things were the way they were. In their times, it was by no means an easy approach to take, and as Professor Bernard Bailyn reminds us, “[a]gain and again they were warned of the folly of defying the received traditions, the sheer unlikelihood that they, obscure people on the outer borderlands of European civilization, knew better than the established authorities that ruled them; that they could successfully create something freer, ultimately more enduring than what was then known in the centres of metropolitan life”.
 Yet they were undeterred in their intellectual curiosity, because for them, as for the Connecticut jurist Oliver Ellsworth, it was not enough to say that something must be so—“[o]ne needs to know why. One needs ‘some reason’.”
 

In fact, the result of this pioneering thinking and genius of the Founding Fathers was a pioneering Constitution that guaranteed freedom of religion but deliberately ignored religion itself. “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof”
, famously recites the first ‘freedom’ of the First Amendment of the American Constitution; building what Jefferson controversially defined as “a wall of separation between Church and State” uttered for the fist time in his letter written to the Association of Connecticut in 1802.
 In that marketplace of religions that the America of the Founders had become, in other words, the only way to ensure freedom for all was to guarantee the religious neutrality of the government.

8 The Importance place of Religion Today

That religion was seen by the Founding Fathers and the American people as an instrument of freedom rather than oppression—and as part of the solution, rather than the problem—is the greatest lesson of US religious history today.

Unlike in Europe and in the early-English colonies, religion in the United States was from the beginning associated with liberty and greatly contributed to the American Revolution—and therefore to the very origins of the American identity.

 Religious feelings and the Great Awakening were “the beginning of America’s identity as a nation as well as the starting point of the Revolution”, one author underlined, because the therapeutic importance of the latter had been strongly encouraged— not, like in France, consistently hampered—by religion. This was most famously ewpressed by the third United States president John Adams when, in 1818, he wrote that “[t]he Revolution was effected before the war commenced. [It] was in the minds and hearts of the people, a change in their religious sentiments of their duties and obligations”.

 The fact that the Founding Fathers managed to build a thoroughly secular edifice while at the same time putting religious freedom at the very top of the Bill of Rights is the Founders’ most enduring legacy—and it is to this pivotal constitutional balance and its impact on American religious law that we will  turn in the following chapters. For as we shall see, the role of religion as a vector of individual liberty, free expression and pluralism in America—and the country’s understanding of Church-State separation as a means of protecting religion from the state rather than the reverse—is nowhere better shaped than in American First Amendment .

 The next chapter will deal with the documents that helped and contributed to the forging of the First Amendment to the United States Constitution.

CHAPTER TWO

Chapter Two: The Church- State Relations in the U.S. Constitutional Era                     
  During the late part of the eighteenth century, revolutionary events were being performed at all levels of society. The colonists were rebelling against their overseas' ruler and a new country was being born based on the principle of an individual's (white, Christian, male) rights. The Founding fathers, as we have already seen, had lived in an era where church and state in some places were inseparable. The history of church and state being intertwined was deeply rooted in their thoughts and beliefs. The idea of separating church and state was a revolutionary one, to say the least. But, did these Founding Fathers really intend to separate religion from the government completely? These men, the Founding Fathers, who were raised in homes where Christianity was deeply rooted may not have really intended to have a total alienation of religion from the government or did they?

The fifteen years from 1776 to 1791 represent a unique moment—the founding moment—in American history. It was a tumultuous time marked by war (the American Revolutionary War that lasted from 1776 to 1783), political trial and error. Each colony then drafted a state constitution during this time, and the first attempt at national government—the Articles of Confederation, ratified in 1781—was abandoned after just eight years, and through it all, much debate about the form of government best suited to a free people. The decision to create a secular government to represent a religious people was undertaken in this unique context, and its full impact cannot be understood without taking that context into account. Indeed the precise confluence of events and ideas that led to the ratification of the Constitution of 1789 and the Bill of Rights in 1791 remains a matter of great curiosity and speculation among historians. 

Among the ideologies that forged the attitudes of the colonies on the eve of the American Revolution, there was the perception of inalienable rights and natural law nation among the nations of Earth as the free and independent United States of America. As a matter of fact, it is the Declaration of Independence.
1. Church and state Relations in the Revolutionary Period 
1.1. The United States Declaration of Independence
            Drafted by Thomas Jefferson between June 11 and June 28, 1776, the Declaration of Independence is at once the nation's most cherished symbol of liberty and Jefferson's most enduring monument. In exalted and unforgettable phrases, Jefferson expressed the convictions in the minds and hearts of the American people. The political philosophy of the Declaration was not new; its ideals of individual liberty had already been expressed by John Locke and the Continental philosophers we seen in chapter One. What Jefferson did was to summarize this philosophy in "self-evident truths" and set forth a list of grievances against the King in order to justify before the world the breaking of ties between the colonies and the mother country.
     On July 4, 1776 representatives of thirteen British colonies in North America published the Declaration of Independence, an open letter to the world stating their reasons for breaking the American ties of loyalty to King George V. Its opening paragraphs, written primarily by Thomas Jefferson, contain the stirring language that has inspired oppressed peoples for more than two centuries:

 We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable right that among these are Life, Liberty, and the pursuit of Happiness. That to secure these rights; governments are instituted among men, deriving their just powers from the consent of the governed. That whenever any Form of Government becomes destructive of these ends, it is the Right of the People to alter or to abolish it, and to institute new government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness

 The Declaration argued that human rights were given by God, but that they must be protected by a government whose powers are derived from the consent of the governed, not from royal lineage or divine sanction. In like fashion—with an appeal to the heavens but grounded in the authority of citizens themselves—the Declaration stated its conclusion:

We, therefore, the Representatives of the united States of America, in General Congress, Assembled, appealing to the Supreme Judge of the world for the rectitude of our intentions, do, in the Name, and by Authority of the good People of these Colonies, solemnly publish and declare, That these United Colonies are, and of Right ought to be Free and Independent States... And for the support of this Declaration, with a firm reliance on the Protection of Divine Providence, we mutually pledge to each other our Lives, our Fortunes and our sacred Honor

Although they do not offer a detailed theory of church and state, much less codify it into law, these passages do imply a certain view of the relationship between religion and government. According to this view, God is to be acknowledged as the creator of humankind and source of “inalienable” rights; but government is properly understood as a human, not divine, institution whose authority and power is derived from citizens themselves, not from God. This concept is known as “popular sovereignty,” which President Abraham Lincoln would famously describe nearly a hundred years later as “Government of the people, by the people and for the people.”

 The Declaration of Independence is highly esteemed in American culture not merely as the document that marked the United States’ independence as a nation, but also as a succinct statement of the founding values of this country.

As a result, July 4 is celebrated across the United States of America every year as Independence Day. There is another historic date, however, that arguably overshadows even July 4 in importance to this nation, despite the fact that few Americans know what happened on December 15, 1791.

1 The drafting of the US Constitution

In the summer of 1787, fifty-five delegates gathered in Philadelphia to draft the original Constitution of the United States.The original Constitution itself has only one provision that addresses religion and that is a provision that draws a sharp boundary between church and state. In Article VI, Clause 3, the Founders prohibited all religious tests for public office. The Article VI states: “no religious test shall ever be required as a Qualification to any Office or public trust under the United States”
. That this provision is the sole reference to religion in the Constitution is both truly remarkable and significant. As some scholars have noted:
God and Christianity are nowhere to be found in the American constitution, a reality that infuriated many at the time. The U.S. Constitution … is a godless document. Its utter neglect of religion was no oversight; it was apparent to all. Self-consciously designed to be an instrument with which to structure the secular politics of individual interest and happiness, the Constitution was bitterly attacked for its failure to mention God or Christianity.

   In keeping with their determination to separate religion and government, the Founding Fathers wrote a constitution that was entirely secular, no government’s interference in religious matters. Identifying the source of its legitimacy, the preamble of the United States Constitution begins by: “We the people of the United States ...do ordain and establish this Constitution for the United States of America.”
 Unlike the Declaration of Independence’s document, it does not mention God or a Supreme Being or Divine Providence.
As a matter of fact, the godless constitution preamble does not exclude definitely the existence of the religious reference. So the lone reference to religion in the “Original Constitution,” before the adding of Bill of Rights, is merely articulated in Article VI: “No religious test shall ever be required as a qualification to any office or public trust under the United States."
 At the time, the constitutions of nearly all the thirteen states included religious tests, generally requiring that public officials be Protestant Christians, and sometimes that they acknowledge the divine inspiration of Scripture( bible)  and profess belief in the Trinity. Article VI was a significant departure from existing practice, but it was adopted easily and apparently without much debate. That the Constitution was godless and opened the door for non-Christians to serve in government did not go unnoticed. Indeed, it was bitterly attacked for its failure to give Christianity a favoured place.
Article VI of The United States Constitution opened the door for a bitter attack among the religious ministers for that the constitution was godless and opened the door for the non-Christians to serve in the government did not go disregarded. Indeed it was bitterly attacked for its failure to honour and give place to Christianity. In newspapers, pamphlets, letters and sermons, arguments in the constitution ratification debates were raised and troubled citizens who complained in their turn that the non-Christians might hold offices among them and may be president of the United States. It was reported that, asked why the constitution failed to mention the term ‘God’. That gathering grave young men contained some remarkable thinkers and fine writers called ‘demigods’. Had they wanted deliberately and intentionally to establish a Christian nation, they could have stated the matter quite plainly.

The Founders understood that the prohibition of any religious test meant not just that persons seeking public office could not be required to subscribe to a particular religious belief, but that they could not be required to subscribe to any religious belief. Madison, in Federalist No. 52, defended the prohibition of any religious test for public office. He wrote that public office should be open to “merit of every description” without regard to any “profession of religious faith” Similarly, on October 17, 1788, in a letter to Jefferson who was sent as ambassador in Paris and did not attend the ratification of the constitution , Madison was disapproving of the objections to the prohibition of any religious test for office because those objections were rooted in a prejudiced and intolerant concern over “Jews, Turks and infidels” being elected to any office. Madison wrote that the “rights of conscience” would be substantially narrowed if submitted to public definition. Moreover, as the United States Supreme Court has noted, Torcaso v. Watkins,
 during the ratification debates on the Constitution, James Iredell, later to become a justice of the United States Supreme Court, argued in favour of the prohibition against any religious tests for office by confirming that to religious liberty is to allow any person, “pagans”, and those who have no religion at all to be elected to office.

Furthermore, the prohibition of a religious test for public office is, considered by itself, persuasive evidence that the Founders did not want government favouring religion, even before the adoption of the Bill of Rights. Ironically, however, the fact that the Constitution did have one provision addressing religion, namely the prohibition of any religious test, caused some anxiety to those who wanted a secular state. In their view, having any provision that addressed religion, even one prohibiting a religious test, suggested that government had some authority in religious matters. Therefore, the mere mention of religion in the Constitution, even in the context of a provision prohibiting a religious test, concerned some who were strongly in favour of a separation of church and state.

2 The Debates in the Constitutional Convention

In the debates that took place in the states of the United States in 1787-1788, in the specially elected Constitutional Conventions, to consider whether to ratify the proposed federal constitution created in 1787 by other elected representatives of the house, it was repeatedly pointed out that the new constitution provided no protection for the already existing rights of the people in the states. There was a general fear that the proposed federal government, which was much stronger than the national government under the Articles of Confederation ratified in 1777, might take away the rights of the people in the states if it was not explicitly prohibited from doing so. Some of the state constitutional conventions, in fact, made their ratification of the new constitution conditional on the understanding that “a bill of rights” would be added to the Constitution, specifying the rights of the people in the states which the federal government was forbidden to diminish, and stating the principle that federal authority was limited to the powers enumerated in the Constitution. The First Amendment was the first article in that Bill of Rights, and it was given priority because it contained the five rights that were considered most important. And the first of these was the right to be free of federal authority in religion in regard to the clauses in the First Amendment that protect religion from federal authority, it must be understood that in 1789-1791, the years in which the First Amendment was written and sent to the states for ratification, half the states then in the Union had religious establishments, namely, New Hampshire, Massachusetts, Connecticut, New Jersey, Delaware, Maryland, and South Carolina. Of these seven states, the establishment laws of Maryland and Delaware, supporting all churches of “the Christian faith,” were the broadest; probably because Roman Catholics were numerous in Maryland and Delaware. The establishment laws in New Hampshire, New Jersey, and South Carolina supported the churches of “the Protestant faith.” Only Massachusetts and Connecticut had strong establishment laws: in the sense that only they supported from the public revenues of their states just one Protestant denomination—the Congregational Church—and made being a member of that denomination a legal requirement for voting and holding public office. Of course the First Amendment to the Bill of Rights could not have been ratified in 1791 if the amendment had not recognized half states in the union to retain their religious establishments. 

3 The proposed Amendments: The Bill of rights

When James Madison collected the various states’ proposals for amendments to begin work on what would become the Bill of Rights, he must have noticed that a tension existed between New Hampshire’s and Virginia’s proposed religion amendments. Whereas New Hampshire aimed to limit federal power, Virginia’s proposal might be read to expand it.

3.1
 New Hampshire vs. Virginia proposals
New Hampshire, which provided a single list of constitutional amendments, offered the following: “Congress shall make no laws touching religion, or to infringe the rights of conscience.” 
 New Hampshire’s proposal emphasized the limits on the new government’s power by declaring Congress’s lack of power to make “laws touching  religion” .Accordingly, it is clearly noticeable that the term ‘congress’ was intentionally used to emphasize that body’s limited powers and to reaffirm the federal character of the new nation. Therefore, it clearly prohibited federal interference with state religious establishments. New Hampshire’s amendment also prohibited Congress from making laws that “infringe the rights of conscience,” These two parts of New Hampshire’s proposal show explicitly concern over the constitution’s lack of recognition of the fundamental personal right which the freedom of conscience or free exercise of religion. Virginia’s proposal stated similarly that “all men have an equal, natural, and unalienable right to the free exercise of religion, according to the dictates of conscience,”
 which was a modification of Article XVI of the Virginia Declaration of Rights.

Despite this similarity between New Hampshire and Virginia’s two proposals, a significant difference existed between the two states’ proposals. Virginia’s amendment was not explicitly federal. It aimed to regulate how Congress might exercise its power by including the following no-preference provision that states: “no particular religious sect or society ought to be favoured or established, by law, in preference to others.”
 New York State also followed Virginia’s path and also proposed a no-preference amendment that states: “no religious sect or society ought to be favoured or established by law in preference to others.”
 Whereas New Hampshire appears to have sought to recognize Congress’s lack of power, Virginia and New York seem to have sought to regulate how Congress would exercise its expansive powers. That is, instead of reaffirming federalism and thereby denying Congress jurisdiction over church-state matters, Virginia and New York seem to have conceded that Congress likely would legislate on matters regarding religion and sought, therefore, to prevent the federal government from preferring one sect over others.

Another Anti-federalist opinion was added to Virginia’s no-preference proposal but against New Hampshire’s federal amendment can be traced to Patrick Henry, a dominant figure in Virginia’s Ratifying Convention and the presumed author of Virginia’s proposed amendment. 

3.2
 Patrick Henry’s criticism

At Virginia Ratifying convention in 1788, anti-federalist and vehement opponent of the proposed constitution of 1787 insisted that the federal or national government was not one of limited and delegated powers. This means that Patrick Henry thought of individual right’s assurance insufficient. To refute and disapprove the Federalists’ delegated powers argument, he highlighted the explicit limitations on federal power listed in Article I, Section 9 of the Constitution that read: “every thing which is not negatived [sic] shall remain with Congress”.
 Those reservations means uncertainties, Henry explained were like a bill of rights; but that the Philadelphia Convention itself thought it necessary to protect some rights explicitly contradicted the Federalist argument that a bill of rights was not necessary. The inclusion of a minimal bill of rights reveals the truth of the matter: that “every thing which is not negatived [sic] shall remain with Congress.” The inclusion of this reservation in Article I, Section 9 destroys the Federalists’ doctrine. A Disbelieving that the new national government’s powers would remain limited, Henry argued that a bill of rights was absolutely necessary to protect religious freedom.

The language of the First Amendment called the establishment clause as the legal scholars called was quite clear when it employs the following wording “Congress shall make no law respecting an establishment of religion”
.So what does the Establishment Clause mean and how is going to regulate the congress power over religion?

4 The Establishment Clause language.

1. The Text of the Establishment Clause

         The First Amendment to the U.S Constitution states that: “congress shall make no law respecting an establishment of religion ....” This statement does not really specify what “establishment” means, nor does it specify who should be responsible for defining the term. The true meaning of the Establishment Clause can be therefore traced through the historical events that we have seen previously in Chapter One but a reminder is worth requiring to better understanding the origins of the First Amendment.

         The founding Founder’s ancestors fled from Europe to escape the harsh religious intolerance and persecution. Despite this history, most of the colonial settlements were dominated b a particular religion, and the governments of these colonies discriminated against other faiths. However, the Founding Fathers did not forget the persecution of their ancestors and penned the First Amendment to the United States Constitution to prevent in order to prevent the establishment of an official religion in the new nation.

             During the Constitutional Convention, the Framers considered that the insertion of a provision would guarantee Freedom of Religion. A debate on the meaning of the Establishment Clause succeeded.

4.2. Debating the meaning of the Establishment Clause 

The Framers' principal concern in drafting the Establishment Clause was to ensure equality among religions, not between religion and non-religion. They did not think that the government should adopt a position of being a religious or certainly anti-religious. To the contrary, they believed that government had an affirmative duty to support religion. During the years immediately preceding ratification of the First Amendment, interest in some form of official support for religion was on the rise. Many leaders were convinced that public virtue was declining, and this led to a loss of confidence in democracy. This decline was attributed to the paucity of public religious worship and teaching, a result of the collapse of the established Anglican Church. The irony in this matter that despite  the paucity of public religious worship and teaching, nearly every state witnessed a movement to strengthen some kind of broadly wide-ranging religious establishment within its borders. Just as the creation of the American republic coincided with a dismantling of the pro-monarchical Church of England, it simultaneously inspired a concern for strengthening religion, which in turn would promote republican virtue. 

On April 15, 1789, before debating the religion clauses, the First Congress voted to appoint two chaplains, religious men, of different denominations to serve in each house for the duration of the debates. During the resulting proceedings on the Establishment Clause, one Framer voiced his fear that a complete abolishment of religion is meant here 

As the statement of the framers shows clearly their fear for the pre- eminence of one faith or sect over the other, it might be said that most of the debate focused on the meaning of the Establishment Clause as being the prohibition of government favouritism of one sect over others. But there is another aspect worth noting, an aspect that covers the whole eighteenth century dialogue over religious establishment. As one historian has showed, it is a remarkable feature of the religion debates that the advocates of the existing state establishments. Otherwise stated, the state needed religion more than religion needed the state. 

As a result, none of the twenty drafts of the First Amendment religion clauses in 1788 and 1789 ever included the principle of separation of church and state. A bill of Rights was required to determine and well define that Freedom of Religion was a fundamental right that should be enjoyed b the U.S. people.  

5. The Ratification and debate of the Bill of Rights

                The majority of the delegates to the 1787 Constitutional Convention were convinced that freedom of religion was a fundamental right. However, the federalists, the supporters of the central and national government, had their doubts about whether it should be mentioned in the Constitution. James Wilson of Pennsylvania explained that the national government could only exercise certain enumerated powers. Since the Constitution did not give it the power to interfere with religious freedom, why did this right need to be more explicitly protected? In Federalist No. 84, Alexander Hamilton argued that a bill of rights was not only unnecessary but could be dangerous, since it might "afford a colorable pretext to claim more [powers] than were granted." Furthermore, James Madison pointed out that it would be impossible to compile an exhaustive list of rights. In contrast, the anti-federalists, the opponents to the national government, favored a bill of rights. They were suspicious of a strong national government, fearing that it would find ways to hinder fundamental rights such as freedom of religion. It could, for instance, take advantage of the "necessary and proper" clause of the Constitution. A list of rights would be a valuable tool for restricting such abuses of power. It might not be perfect but, as Thomas Jefferson said, "Half a loaf is better than no bread. If we cannot secure all our rights, let us secure what we can."
Initially, the federalists won the debate and omitted a bill of rights. However, this turned out to be a mistake. George Mason refused to sign it, objecting by the non existence of Declaration of Rights. Opposition was strong in every state. Virginia, North Carolina, New Hampshire and New York proposed amendments to protect religious freedom. To secure ratification, the federalists had to promise to add a list of rights.
On June 8, 1789, Madison, as an acting member of the House of Representatives, introduced into Congress a series of suggested amendments in the House of representative, one of which initially read, in relevant part: “The civil rights of none shall be abridged on account of religious belief or worship, nor shall any national religion be established, nor shall the full and equal rights of conscience be in any manner, or on any pretext, infringed.”
 This set in motion a prolonged series of proposed modifications and rival amendments over the next three and a half months, resulting in the final version of the First Amendment that was jointly approved by the House and Senate in September of 1789 and then sent to the states for ratification. Madison proposed in the debate on August 15, 1789, to insert the word “national” before the word “religion” in the language of the amendment. Both House of Representatives and the Senate debated then rejected his proposal. On what basis did they reject Madison’s version or proposal, then what would be the final and appropriate wording of the First Amendment and who was the father of the current First Amendment’s language? All these questions will be examined in the following.

1 The House of Representatives’ debates:

As mentioned James Madison introduced the first version of the Amendment in the House of Representatives in 1789. The version read as follows: "The civil rights of none shall be abridged ...” A House subcommittee immediately edited out the word "national" from Madison's proposal. A variety of additional versions were proposed and debated; none of these versions contained the word "national," or can be interpreted to bar, means to oppose, only the establishment of a national religion. After further debate, the House of Representatives approved the following, clearly broader, amendment: "Congress shall make no law establishing religion, or to prevent the free exercise thereof, or to infringe the rights of conscience."
 The first two thirds of the proposal are similar to the present version of the First Amendment; nothing in the proposal seems independently to authorize Congress to aid religion in any way. For the senate, it proposed three deferent’s version for the establishment of the First Amendment. After Madison's original draft was rejected, Samuel Livermore of New Hampshire suggested that the amendment should read, "Congress shall make no laws touching religion, or infringing the rights of conscience."
Because the House thought something specific should be said about establishments of religion, it eventually accepted a version proposed by Fisher Ames of Massachusetts.

On August 20, the House adopted an amendment based on wording recommended by Fisher Ames of Massachusetts: "Congress shall make no law establishing religion, or to prohibiting the free exercise thereof, nor shall the rights be infringed." 
This amendment and others, including the prohibition against state infringement of conscience, were forwarded to the Senate on August 24, 1789.

2 The Senate debates
Once the Amendment reached the Senate, the Senate voted on September 3 the Amendment that states: “congress shall make no law establishing articles of faith or mode of worship, or prohibiting the free exercise of religion.”
 

This revision by the Senate only prevented Congress from endorsing a single denomination or a national religion. Congress could, however, provide aid to religion as long as it did so in a non discriminatory manner. In exchange for the House’s acceptance of the Senate’s versions of other amendments, though, the Senate approved the House final’s version of the religion clauses that states: “congress shall make no law respecting an establishment of religion, nor prohibiting the free exercise thereof.”

Given the approval of different versions of the Bill of Rights by the House and Senate, a conference committee was created to resolve differences.  

3 The conference committee debate
The conference committee was created to resolve differences between the House of Representative and the Senate about the language of the Bill of Rights language. The House members of the committee, headed by James Madison, emphatically refused to accept the Senate version of the religion Amendment, in that way it might be indicated that the House would not be satisfied with a ban on preference of one sect or religion over others. For the history of the United States to be recorded, the version of the amendment that emerged from the committee is the one that was adopted and ratified and now embodied in the First Amendment: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” The final language of the amendment that was ratified on December 15, 1791 contains the most sweeping restrictions on the government of any of the versions considered by either house, the Senate and the House of Representative. Significantly, it forbids any law respecting, that is relating to, an establishment of religion; therefore, it forbids any law that promotes or disfavours religion in any way.

6. The Intent of the Framers: Jefferson v. Madison

As the Text of the Establishment Clause failed to elucidate the intentions of the Framers during the Constitutional Convention’s Debates, scholars seeking to settle the debate have proposed two possible interpretations. 

1. On Thomas Jefferson’s Wall of Separation

One group of scholars has directed towards Thomas Jefferson’s famous “Wall of Separation” that supposedly exists between church and state to support the position that the First Amendment was intended to prohibit any introduction, however insignificant, of religion into the public realm.

Thomas Jefferson did not write about the “Wall” until fourteen after the First Amendment passed by Congress and ratified by the states. In fact, Jefferson was not even in the country when the Bill of Rights was proposed and enacted. 

2. On Madison’s Writings

     Other scholars have instead looked to James Madison’s writings to support the position that the First Amendment was designed only to prohibit the creation of a national religion.

Unlike Jefferson, Madison played a substantial role in drafting the Bill of Rights. In contrast to Jefferson’s advocacy of a wall of separation between church and state. Madison’s original for the First Amendment only prohibited the establishment of a national religion. Despite several attempts, Madison ultimately was unable to persuade Congress that the states, not just the federal government, should be prohibited from establishing official religions

Following the adoption of the Bill of Rights, states continued to retain the remains of established religion.  Massachusetts, for example, denied Jews to hold public office until 1828 and did not eliminate all vestiges of an established religion until 1833. In 1868, the fourteenth Amendment was enacted and applied the First Amendment to the states. 

CHAPTER THREE

Chapter Three: The US. Supreme Court Jurisprudence on Church-State Relations:                                      

             Throughout the United States history, involvement of religion in states affairs has been a constant issue. The place of religion in a pluralistic nation has generated endless legal disputes about the proper relationship between church and state. This highly debated, controversial issue, which leads to dozen of court cases every decade, never seems to cease. Many believe that a unification of religion and government in any way would be an infraction and infringement of the American rights. These rights are granted by the United States Constitution and Bill of Rights. 

The First Amendment to the United States Constitution contains two provisions addressing religion: The Free Exercise Clause guarantees that individuals are free to believe, from a religious standpoint, as they wish, without interference from the government unless the practice of their beliefs harms others. The Establishment Clause guarantees Separation of church and state by requiring the government to remain neutral in religious matters and to refrain from compelling citizen participation in religious activities. The two provisions are meant to keep the government away from the religious affairs and thus forbid its interference.   

 The Supreme Court’s approach to religion changed significantly during the 1960’s; the Warren’s Court strengthened protections for the establishment clause and free exercise clause. Yet, insofar as the two rights are sometimes at odds with one another, freedom of religion is not a matter which can be quietly laid aside by the courts. Towards the end of the 1960’s and up to the present day, the balancing of these two clauses has continued to provide disputes which affect the lives of many Americans every day. Judicial inconsistency in how the religion clause is understood does little to remedy this secularization dilemma. Over the past century, the courts of the United States have applied a variety of interpretations to the Establishment Clause. Some decisions have advocated a “separationist” approach to church state relations that wholly preclude church-state interaction. Others support an “accomodationist” approach that allows church- state interface as long as it does not interfere with a citizen’s freedom of religious exercise.

Currently, the jurists are faced with the same dilemma that the Framers faced in 1787: how can a nation as the United States of America reconcile the desire to foster the broad social and moral support religion provides with the reality of religious pluralism and the American belief in the rights of individual conscience. But since the incorporation of the Establishment Clause in 1947, it has fallen squarely at the feet of the Supreme Court to determine what the legal relationship between the church and the state in the United States should be. But the question remains as to whether the Establishment Clause guides the Justices rulings in church and state cases or their personal church and state understanding.    

In view of that, the current chapter will be divided into three sections. Section One will address the preliminary matter whether the Establishment Clause and the Free Exercise Clause  should be read as distinct constitutional provisions or as one clause, then will introduce and define the prevailing church and state theories of accommodation and separatism. Section Two will briefly explore the United States legal system and explain the context under which the Establishment Clause will be examined .Section three will address several jurisprudential doctrines which affect the jurist’s views on the Establishment Clause.        

1 Establishment and Free Exercise Clauses: Separate or Similar
1.1Religion Clause or Clauses

   The Church-State debate in the United States is primarily centered on religion clauses of the First Amendment; The Establishment and Free Exercise Clause. However, controversy emerges even at the most basic level, since there are divergent opinions on whether the two clauses should be understood as separate in function or twin components of a unified expression of Freedom of Religion. Furthermore, while the majority of scholars and jurists accept the two clauses as separate, if only for practical reasons, there is significant debate over the functions and interaction of the two clauses. The standard view which is seen as simplistic is that the two clauses work together and against each other in a system of synergy and tension. But the courts frequently maintain to choose in some measure a kind of a balancing test between the two clauses since they develop competing objectives. A more logical interpretation is that the two clauses are indeed wholly separate in function and this assumption is supported by two arguments: Ideological and practical.
1.2. Ideological Arguments for Separating the Clauses
The editors of Aspen Publisher ‘church and state law textbook took an unusual track in the organization of their work, declaring that,

One of the chief reasons why the Supreme Court’s case law on religion has been so inconsistent and shifting is that for years the court treated these two First Amendment concepts in isolation from each other, labeling cases as”Free exercise Clause cases” or” Establishment Clause cases
        
            Concluding that the two clauses must be understood as working together for the same objective, they accordingly tackled the cases with free exercise and establishment rulings mixed together. Furthermore, this view is not rooted in sound interpretation of the clauses themselves. Possibly, the two clauses may be as different as positive and negative. 
Taken for granted, the Free Exercise Clause is most accurately described as a guarantee of an individual right. Freedom of religion, often termed freedom of conscience in the Eighteenth Century, was long part of the American experiment and the passage of the Free Exercise Clause resulted in little debate in the First Congress, that group which was responsible for the passage of the Bill of Rights. Likewise the Free Exercise Clause’s meaning or intent throughout U.S. judicial history has been relatively undisputed, especially in comparison with the Establishment Clause. Indeed religious freedom is deeply rooted in the American history that many scholars view the Free Exercise not merely as a limit on the government, but a positive freedom.

By contrast, the Establishment Clause is not a positive individual right, but rather a negative structural limit of the government’s authority. The legal scholar Carl Esbeck has noted that The Establishment Clause was designed to protect an individual right; in other words, there is no “right” to protection from religious coercion
.Despite the modern tendency to think of every provision in the Bill of Rights as a guarantee of a personal right, the Establishment Clause is solely an institutional structure provision that applies a negative, or restraint, on government authority. The sole purpose of the Establishment Clause is to limit the government from improperly aligning with religion, Professor Esbeck added,

Secular modernists are prone to assume that religious ideologies are more intolerant and violent than secular ideologies. Thus they assume that the Establishment Clause is there to protect them from the excesses of government.
 

Under such understanding, the Establishment Clause’s role in promoting religious freedom is indirectly meant. This is strongly showed in Esbeck’s words, he wrote: “delimiting and qualifying government sovereignty structure often redounds to further secure personal rights.”

However, a closer review of the distinct functions of the two clauses will reveal that neither is subordinate nor instrumental to the other, but rather the two are quite different in their roles. Since there is no tension, courts are not really required to “balance one against the other.”

1.3 Practical Arguments for Separating the Clauses:

 Convincing ideological arguments cannot ignore the strong practicality of separating the two religion clauses. Not only has the Supreme Court always distinguished between the two clauses in its rulings but an understanding of the American legal system, specifically issues of judiciability, demand a separation of Free Exercise and Establishment cases.

 In one of the most recent Free Exercise Clause rulings which was released by the Supreme Court, the idea of a “balance” between the two clauses which explicitly contradicted when the court declared that there are “some states action permitted by the establishment Clause that are not required by the Free Exercise Clause.”
Thus, there is clearly not an equal balance between the “competing interests” of the two clauses, and which are actually no competing interests at all in most cases. Thus, the clauses should be viewed as separate in function, and not two halves of a singular equation used to reach a proper balance. Moreover, while the complaint in Locke v. Davey alleged an Establishment Clause violation as well as Free Exercise violation, the court adjudicated the case based solely on the Free Exercise Clause. As a matter of practicality, the court has always distinguished between the two clauses.

According to the ideological and practical arguments, it is obvious that there is no conflict between the two clauses but as a separate and distinct principle in United States constitutional law. In the coming point, we will examine two United States Church and State’s theories, Accommodationism and Separationism.  

2. U.S Church / State Theory: Accommodationism v. Separationism 

With regard to the Establishment Clause, church and state theory in the United States is defined by the competing theories of Accommodationism and Separationism.In the simplest of terms, scholars and jurists have defined their views and divided themselves into two distinct camps  when debating the meaning of the Establishment Clause: Separationist and Accommodationist .Separationist read a “broad” interpretation into the Establishment Clause, concluding the clause mandate near complete separation of church. Conversely, Accommodationists take a “narrow” view of the clause and advocate that it disallows an established religion, but nevertheless allow for some government accommodation of religion on a non-preferential basis.
2.1- Separationism.
While the American debate tends to frame separation as the opposite of accommodation, this simplistic either-or dichotomy is hardly representative of the highly nuanced theory on church-state relations.

For approximately the first 150 years of its existence, the Supreme Court had allowed significant government accommodation of religion without recognition of a possible conflict with the Establishment Clause, but in the 1947 watershed case Everson v. Board of Education, the court established an interpretation of the Establishment Clause that staunchly separatist. Justice Hugo Black, writing for the court, presented the most recognized and accepted separationist view: 

The“establishment of religion”clause of the First Amendment  means at least this: Neither a state nor the Federal Government  can set up a church. Neither can pass laws, which aid religion, aid all religions, or prefer one religion over another. Neither can  force nor influence a person to go to or to remain away from church against his will or force him to profess a belief or disbelief  in any religion………state.
 

This case is seminal in church-state law in the United States for several reasons, not only the least of which was because it was the first time that the court expressly undertook the task of interpreting the language of the Establishment Clause. However, the case was most significant for its unprecedented “lavish use of Separationist rhetoric in both the majority and minority opinions”
.But what about the Accommodationist or nonpreferentialism trend on Church-State separation?
3-Accommodationism or Nonpreferentialism
              The Accommodationist trend expresses a contrast position against the former one, the separationist. The court’ shortest explanation of the accommodationist position is found in a 1984 case, Lynch v.Donnelly:
Nor does the Constitution require complete separation of church and state;it affirmatively mandates accommodation, not merely tolerance,of all religions, and forbids hostility toward any.

As the separationist, those advocating accommodation can be touching in their rhetoric. The word rhetoric here means the speech-making of the Chief Justice. An other Jurist, William Marnel uses the often-quoted phrase two “the prohibition of an established church meant freedom for religion, not freedom from religion.”
The same intention was expressed by the Framers when they wrote the Bill of Rights.

3.  U.S Legal System

Church and State theory put into practice in the United States is done through the mechanism of the legal system. Therefore, it is useful to briefly examine some few basic definitions and foundational legal principle to better understand the American legal system

3.1 Types of Laws in the United States 

Within the United States legal system there are five broad categories of laws: 1) Constitutional law, to which the other four types of laws are subject. It is the highest form of law and it outlines the powers and limits of the government; 2) Statutory law created by a legislative body; 3) Common law is law created by judicial decision or “discovered” by judges; 4) Administered law is law administered by the executive branch and supervised by the courts and 5) International law is accepted by independent nations as binding

3.2 Jurisprudential Doctrines

Jurisprudence is simply the term applied to a jurist’ conception of the proper principles employed to justify a legal decision. Jurisprudence’ doctrine or philosophy is a conceptual mechanism by which legal concepts are defined and clarified. It also attempts to discover and solidify the limits of discretion when applying legal rules. A jurisprudence doctrine is also called a jurisprudence vision shaped by a jurist’s background and experience. In the following we will examine later two jurisprudence vision: conservative and liberal

3.3 Methods of Interpretation

             The role of the judiciary branch has been up for debate for centuries. This is mostly due to no specific mention of the judiciary's exact task in the Constitution, except the checks and balances and separation of powers left behind by the Founding Fathers. Another factor in the debate is how the Constitution is interpreted. The method of interpretation is highly subjective and leads to further arguments on the role and power of the judicial branch. One last factor is the personal ideology of the judges. Personal views can affect a judge's judgment significantly to the point of questioning the judge's basis. There are six main methods of interpreting the Constitution which are briefly defined
3.3.1 Textualism 

             Textualism, or similarly, strict constructionalism means solely the text is referred to. For example: "Congress shall make no law… abridging freedom of speech" means exactly "no law." However, it has the drawback that not exactly everything is stated in the Constitution. 
 3.3.2. Contextualism 

            Another similar method of interpretation is Contextualism, which is attempting to derive the meaning from the text. Its main drawback, however, is subjectivity. "Freedom of speech" can be interpreted in over a hundred different ways. Is treason protected? Is flag-burning protected?  Public School Prayer? These kinds of arguments have all been hot topics of debate. 

3.3.3. originalism 

            Originalism attempts to discover the original intent of the framers. 
3.3.4 structuralism 

              structuralism attempts to refer to the structure of government (checks and balances, separation of powers, etc.).
         However, both methods are highly subjective. It is difficult to determine the framers' original intent when they purposely left the Constitution as vague and ambiguous. It is difficult to base decisions on structuralism without hard concrete proof like textualism and contextualism.
3.3.5 doctrinalism 

             Doctrinalism is the basing of decisions on previous case precedents or stare decision. This has long been used for example with Plessy v. Ferguson which was passed on the basis that the Constitution did not mention or intend that blacks have the same citizenship rights as whites and that segregation was unconstitutional. The ruling was not overturned until Brown v. Board of Education (1953), which has been touted because critics say that the judges "overstepped their bounds" or became too activist in their ruling. There are many cases where critics have argued that the judges and jurors were too activist in their decision, and possibly too self-centered on their personal views 
3.3.6 Developmentalism

                Developmentalism is joined to doctrinalism in the sense that historical events and political culture are included for interpretation. However, both methods are negative in the sense that they both detract attention from the Constitution. 
4.4 Judges' ideology: Conservative v, Liberal 
              Conservative judges are likely to be more conservative in their decisions, such as Justice Felix Frankfurter. They will be more inclined to view the Constitution as a definite document, practice judicial restraint, pro-life, and against the separation of church and state, viewing morality as an important factor. Liberals, on the other hand, such as chief justice Earl Warren, view the Constitution as a living document that is dynamic. Liberal judges are generally activist in their decisions, pro-choice, and a proponent of the separation of church and state. Moderates, obviously, would be a mix of both. However, that is not to say that judges should be confined to rigid categories. Conservative judges have sometimes practiced judicial activism and vice versa. 

               The role and power of the judicial branch has long been debated. Are judges supposed to practice judicial restraint, merely interpreting the Constitution or are judges supposed to practice judicial activism, proposing new laws and precedents, which may or may not be based on the Constitution? Additionally, how exactly is the Constitution supposed to be interpreted? One thing that is certain is that judges should not lie on the ends of the spectrum. Too much judicial restraint could lead to more decisions such as Plessy v. Ferguson and Dredd Scott v. Sandford, denying African Americans equal rights, whereas too much judicial activism could lead to more decisions such as Roe v. Wade and Lawrence v. Texas, adding rights and lessening restrictions but striking down conservative views.              
5. Dominating Standards of the U.S Supreme Court Jurisprudences 
5.1The standard history: Revolution to the Bill of Rights
The standard history looks to the short time period from the Revolution to the Framing of the Constitution and the Bill of Rights. It is a view expressing a strict separation of church and state brought in the words of Thomas Jefferson in his famous 1802’s Danbury letter, was espoused in Everson in 1947.Otherwise stated, Jefferson and Madison’s views were of the entire nation, absolute separation was the freedom desired by the religious dissenters, and, accordingly, separation was the principle protected by the religious provisions drafted by the First Congress. From 1776 to 1791, this period was a major shift in church and state theology. The prevailing thought from colonial times through the Revolution, which was marked with repeated calls for national days of prayer and fasting, was that government needed to preserve moral order. The standard history and the separationist position dominated the Court Establishment Clause jurisprudence for nearly half century thus Challenge in the 80’s this standard history of the Establishment Clause.  

 5.2 A challenge to Standard from Revolution to the Bill of Rights

Professor Philip Hamburger is one of the most recent historians to challenge the standard history, when browsing through some “Eighteenth Century pamphlets and newspapers” One day he realized these original documents revealed that separation of church and state was not the accepted American view of that era. Hamburger noticed obvious historical inaccuracies with the standard history of the Establishment Clause. In the following paragraph, only few of the problems are associated with the standard history.

First, the standard history is based on selective history. It generally looks only to Madison, Jefferson and the Virginia experience, and therefore overlooks a multitude of other relevant historical evidence which suggests the framers had something other than strict separation in mind when they drafted the Establishment Clause. Additionally, there is no evidence that the First Amendment was designed to follow the personal views of Madison and Jefferson or the Virginia experience, For instance, Madison made proclamations of days of Thanksgiving
 as a president, and Jefferson signed several treaties allowing government tax moneys to support Catholic priests who were ministering to Native Americans .Thus, the Framers did not suggest an absolute separation but rather something nuanced.

Second, there was omission of the debates on the First Amendment. While the supporters of separationism consistently look to Madison and his detached memorandum for illumination on what the Establishment Clause means, they tended to ignore his statements at the debates over the First Amendment text itself. Madison’s first proposal was for a prohibition of a “national religion” and was only later changed in the various house, senate and joint Committee debates. This evidence suggests Madison intended a narrow separationist’s position and was therefore largely ignored and discounted by the standard history of the Establishment Clause.

Third the wall’s metaphor is too simplistic and inaccurate. Daniel Dreisbach, another historian, has noted that Jefferson’s wall metaphor has come to define religious liberty in America and has therefore eclipsed the actual language of the Constitution. The wall metaphor advocating a strict form of separation, infer much more than disestablishment, which is the actual language of the text. Moreover, Jefferson’s view on separation apparently was not even accepted by the Danbury Baptists, the very group he wrote his famous letter advocating a “Wall of Separation”.

Four key historical facts are ignored. By focusing on Madison and Jefferson’s views, and even then only even then selectively, the standard history ignores other key events during the framing era that would suggest something other than strict separation was desired. 
5.3 The Silent Era: 1791 to 1947
       After the congressional debate over the two religion clauses in the First Congress, neither was subject to  any significant governmental debate again until the Supreme Court took up the challenge of interpreting the Establishment Clause in Everson .Thus, while the period between 1791 and 1947 was reasonably quiet from the court standpoint, significant social and cultural upheavals in America during this period would have immense effect on how the court eventually interpret the Establishment clause since the Establishment Clause was not yet incorporated to the states, only a few cases regarding government and religion interaction made it to the court prior to 1947.Only three cases raising national establishment claims came before the court prior to 1947, and in all three the court found no establishment violation
 
The silent Era is then viewed historically as inconsequential arguing that separation was established at the framing of the constitution, critics of the standard history see this period as fostering the social and cultural evolution in America that eventually produced the declaration of separation in 1947. Professor Philip Hamburger concluded that separation only became popular in the mid nineteenth century when theological liberal and secularists, all united by their common anti-catholic unfairness, joined forces to define “Americanism” as requiring separation of church and state
. From colonial times until the mid-twentieth, America adopted a protestant establishment that the Catholics start to demand an equal treatment. At this time, the majority of Americans started looking to separation as means of preserving their individual identity. Thus, the consequence of the historical evidence of the Silent Era suggests that up to the first part of the twentieth century, the consensus was that the Establishment Clause did not mandate separation.

    5.4 The Modern Era: 1947 to Present

From 1947 to Present, the Everson case is foundational in the Establishment Clause jurisprudence and as such is universally recognized as a window to the modern church- state jurisprudence. Following the Everson’s ruling in 1947, the Court operated under a universal Establishment Clause standard of separation. Separationist and scholar Leo Pfeffer wrote that the Everson case outlined the court’s first attempt at an interpretive “rule or test” and this rule was the “no aid, absolute or wall of separation” test
.This standard of separation established three principles; first no aid to religion was stated in absolute terms. Second the government was not allowed to take part or interfere with the religious affairs, finally the wall of separation was constitutionalized. The court fairly held this strict separation standard in Establishment Clause cases following “Everson”  such as Engle v. Vitale in 1962, a case among others we will examine in the chapter Four. There are many scholars that agree with and even defend the strict separation standard by arguing that it developed out of two historic movements predating the framing of the U.S. Constitution: The Enlightenment and Disestablishment movements.
 
            The Supreme Court under Chief Justice Earl Warren in the 1960’s did much to expand the free exercise of religion and diminish government endorsement of it. The pace at which this occurred slowed in the 1970’s under Chief Justice Warren Burger and is directly challenged by the Court under Chief Justice William Rehnquist in the 1980’s

6.   Competing Visions of the U.S Supreme Court Justices

6.1   The Warren Court:    

Although courts applied the wall of separation approach for decades after the Everson decision, it did not last long as the Supreme Court's Establishment Clause standard. The term “Warren Court” is often used to describe the era when the Supreme Court of the United States was under the leadership of Earl Warren. This nomenclature when referring to the Supreme Court is very common, so we will also re-use terms like “Rehnquist Court,” “Burger Court,” and so forth, referencing the Chief Justice in charge of the court at the time that various decisions were made. Many people regard the Warren Court as one of the most distinctive and notable Supreme Courts. A number of decisions made by the Warren Court continue to reverberate in the United States today.

When Chief Justice Warren was initially appointed to the Supreme Court, people assumed that he was a conservative who would continue to support conservative values and goals. However, he turned out to be a bit of a wild card. Under the Warren Court, the Supreme Court's focus shifted from property rights to personal rights, with decisions based much on ethical values. The court also turned out to be quite radical in the eyes of contemporaries, although many people take the decisions of the Warren Court for granted today. 

          Under the Warren Court, which lasted from 1953-1969, a number of decisions were made in the fields of civil rights and liberties, and in the arenas of judicial and federal power, all of which were strengthened under Warren Court decisions. The Warren Court placed a heavy emphasis on the rights of the individual with groundbreaking decisions like the Miranda Decision
, the crime that changed the American Justice, and Gideon v. Wainwright, in which the Warren Court ruled that lawyers must be provided for people who are too poor to afford them. 

As a result, Everson's approach failed to deal adequately with the social reality of church-state interaction. This failure prompted a shift from strict separationism to purposive neutrality.

The Establishment Clause neutrality approach-implemented by the Warren Court was adopted on two levels: intent and neutrality. Purposive neutrality necessitated that the government's intent or purpose reflect a secular or nonreligious motivation. Substantive neutrality examined the actual effect of the government's actions, rejecting such actions that inhibited or advanced religion. To some degree, these neutrality approaches contemplated the inevitability of church-state interactions, thereby easing burdens on religious activity. Such establishment constructions signalled a notable shift away from the unreasonably strict separationist doctrine. 

      6.2 The Burger Court:       

After the 1969 retirement of Chief Justice Warren, the Nixon Administration was anxious to return the Supreme Court to a posture of showing greater deference to government authority. President Nixon had criticized several of the justices for being “judicial activists” who were too protective of individual rights. Within three years of taking office, President Nixon was able to appoint a chief justice as well as three associate justices. Warren Burger became the next chief justice and Harry Blackmun, Lewis Powell, and William Rehnquist replaced the previous. During the 1970s the Burger Court appeared committed to a rigorous application of the compelling interest and least restrictive means test. The modern tests are Lemon, endorsement, and coercion. The modern era's separationist approach to church and state relaxed as the courts adopted neutrality policies that addressed the intent of church-state interactions and the actual effect of such collaborations. The courts developed three benchmark Establishment Clause tests reflecting the neutrality stance that has influenced much of modern Establishment Clause jurisprudence. 

The Burger Court introduced the first of these tests, adopting both purposive and substantive neutrality principles in a hallmark Establishment case, Lemon v. Kurtzman. In that decision, the Court outlined a three-step analysis for determining the constitutionality of disputed church-state interaction. For the contested symbol or activity to meet Establishment Clause standards, it (1) must have a secular purpose, (2) must have a principal or primary effect that does not advance or inhibit religion, and (3) cannot foster an excessive government entanglement with religion.

The significance of this case is that it articulated a three-pronged framework for determining whether a proposed law or practice violated the Establishment Clause of the First Amendment. While the Lemon framework was used to decide several subsequent cases, it became subject both to attack and to neglect in the jurisprudence of the 1980s and 1990s. It has never been overturned by the Court, but its staying power remains uncertain in 2004-05.
In these two cases (the Lemon case, named after the Superintendent of Public Instruction, was from Pennsylvania and the Di Censo case was from Rhode Island), the Court held that the Rhode Island practice of giving salary supplements to teachers of secular subjects in non public (Catholic) schools, and the Pennsylvania practice of the state's reimbursement of non public (mostly Catholic) schools for teachers' salaries and textbooks in four areas of secular instruction ( physical science, modern foreign languages and math) violated the Establishment Clause. Did the Rhode Island and Pennsylvania statutes (laws) violate the First Amendment's Establishment Clause by making state financial aid available to "church-related educational institutions"? 
Writing for the eight Justice majority opinion, Chief Justice Burger first described the nature of the state statutes before articulating the test for determining whether these statutes violated the Establishment Clause. Significant is that the Rhode Island statute was only passed in 1969 and the Pennsylvania in 1968; thus the Supreme Court's consideration was much more rapid than is normally the case today. Rhode Island 's law allowed about  15% salary supplement to parochial school teachers if they taught secular subjects with secular textbooks and the per pupil expenditure in their schools was less than the average per pupil expenditure on secular education in the state. Pennsylvania's statute authorized the Superintendent of Public Instruction to purchase "secular educational services" from non public schools by reimbursing these schools for actual expenditures for teachers and books in the "secular" subjects listed above.
Given the turnover and the resulting shift towards the Conservatives in the Supreme Court since Lemon case. It is not surprisingly that the criticism came from the Court itself. Former Chief Justice William Rehnquist was one of the first as well as one of the most critical. Rehnquist’s views on the effectiveness of the Lemon test are clearly raised in his dissent in the 1985 case Wallace v .Jaffree.

     6.2.1 The Lemon Test: 1971 to the Present

The Warren Burger Court introduced the Lemon Test in a hallmark Establishment case in 1971, Lemon v. Kurtzman. The decision issued by the Supreme Court summarized a three- step analysis for determining the constitutionality of disputed church-state interaction. Three standards of the Establishment Clause should be present: First, it must have a secular. Second, it must have a principal or primary effect that does not advance or inhibit religion. Third, it cannot foster an excessive entanglement with religion.

 A decade later, the William Rehnquist Court formulated a second test that similarly espoused purposive and substantive neutrality standard. In her concurring opinion for Lynch v Donnelly in 1984, Justice Sandra O’Connor outlined two areas related to the violation of the Establishment standards: First, the church – state action constitutes “excessive entanglement with religious institutions”. Second, the church- state endorses or disapproves of religion. In 1992, The Rehnquist Court added the final test to the previous ones, the “Coercion Test” in Lee v. Weisman case in 1992.
6.4 The Rehnquist Court

After the retirement of Chief Justice Burger, the Reagan Administration which lasted from 1980 to 1988 was eager to return the Supreme Court to a more conservative agenda. The election of Ronald Reagan in 1981 to the White House had been supported by a coalition of Christian groups, who hoped to reorder the role of religion within the American Society .Reagan has shared the political platform with the reverend Jerry Farwell, a televangelist who presented religious broadcast in the Radio, and campaigned as a born-again Christian. Reagan supported government accommodation of fundamentalists’ Christian values. Reagan insisted that the generation to adopt the First Amendment expected government to promote the values of the Christian majority. He packed the federal courts with judges who would interpret the Constitution according to his theory of the original intent of the framers. It was no surprise then when President Reagan elevated Rehnquist from associate to Chief Justice. He filled the associate seat with Antonia Scalia, who was known for his extreme conservatism in the District of Columbia.

During his first term, Rehnquist showed a narrow commitment to the strict standard of neutrality. Although not the radical abandonment of separatism endorses by Chief Justice Rehnquist, Justice O’Connor has also been critical of the failings of the Lemon test, and has suggested a replacement commonly referred as the Endorsement test.

6-4-1- O’Connor Endorsement test: 1984 – Present

Justice Sandra O'Connor has served on the Court since being appointed by President Reagan in 1981. The Establishment framework dominant at the time was the so-called Lemon test--a three-pronged test developed in the early 1970s which said that in order to determine whether government was establishing a religion you applied three "tests"--did the practice under consideration have (1) a secular purpose? (2) a secular effect? and (3) did it excessively entangle religion and the state? All judge-made tests have an element of subjectivity to them; that is why judges have to develop tests in the absence of clear statutory guidance and then weigh the facts of the case in the light of the tests. 

But already by 1981 dissatisfaction with the Lemon test was rising. So, in the late 1980s, in the context of a difficult case for the Court (the Allegheny case), O'Connor laid out her own approach to the issue--which she called the "Endorsement Test. O’Connor explained her Endorsement in the case stating it avoided the inflexibility of the Lemon test by recognizing that some government accommodation of religion furthers the Free Exercise without violating the Establishment Clause
. How does one determine if government is "establishing" a religion? O'Connor invents the so-called "reasonable observer" to help her out. Government is establishing a religion if the "reasonable observer" thinks that government is. A "reasonable observer" differs from one who is trying to throw in a "heckler's , means a critic veto. Thus the question in O'Connor's mind, and she was a very influential Justice, is whether a reasonable observer would find the practice being challenged conveys a message that a particular religious belief is favoured.
 Justice Sandra O’Connor’s Endorsement test was designed to find a common ground between two bitterly deep-rooted polar opposite. Her proposed Endorsement test described a solution between no preferential accommodationists and the no-aid-to-religion. Thus, While O’Connor’ desire to find a common ground between the two sides of the debate , her solution as well failed to actually end to the debate and a new test showed up in 1989. It was Kennedy’ coercion test 

6.4.2 Kennedy Coercion test:1989- Present

             While O’Connor’s Endorsement test failed to find a middle ground between two competing theories of accommodation as opposed to separatism, another justice appointed by President Reagan in 1981 commonly thought to “middle” by refusing O’Connor’s replacement for Lemon. Although Justice Kennedy expressed as 0’Connor his dissatisfaction with Lemon in the 1989 case (Allegheny) but neither could he accept the Endorsement Test. Instead he suggested his own Establishment Clause standard commonly coined the coercion Test.
Under his test, the government does not violate the Establishment Clause unless it either provides direct aid in a manner that would tend to establish a state church, or coerce people to indirectly support or participate in a specific religion against their will. Thus this test according to Justice Kennedy would preserve such American traditional practices as congressional prayer and Presidential Thanksgiving Proclamations, a practice that would be found unconstitutional with the application of O’Connor Endorsement test.   

Kennedy’ Coercion test was applied by the majority called the concurrent in the case Less v. Weisman in 1992In this case, justice Kennedy found non sectarian prayers at graduation ceremonies a violation of the Establishment Clause describing as a “mental coercion”. Again Kennedy’ coercion test has been criticized and failed too. Justice Scalia went to note that coercion test was a kind of a psychological and social destruction for the American society, he wrote:  “As its instrument of destruction, the Bulldozer of its social engineering, the Court invents a boundless and boundlessly manipuable test of psychological coercion.”
Thus, Kennedy too failed to find a universal Establishment Clause standard.

Chapter four

Chapter Four: The U.S. Supreme Court and Freedom of Religion Rulings
   The Supreme Court as a unique American institution which acts as an arbiter in disputes and has the final say in interpreting the Constitution has decided some of the most hotly debated Church-State cases of the times. One might say that the American Court has found itself as the target of criticism concerning how it ought to approach issues of high significance in different areas where the American Justices (Dissenters Concurrers, chief Justice) have interchangeably followed liberal or conservative visions towards the separation of Church and State. These areas are Public Contributions, School-Sponsored Prayers, religious displays and symbols in Public Square among others. 

  The decisions of the Supreme Court, regarding the relationship between church and states have been fuelling and stimulating public discussion over the past decades. Opinions seemingly range from seeing the Court's rulings as an attack on religious views and practices to viewing them as the ultimate protection of religious freedom. Given these decisions, the issue to be raised is the Supreme Court the saviour of religious liberty or the godless advocate for a religion-free society? Is it promoting freedom of religion or freedom from religion?
  Under these terms it is the purpose of the fourth and the last chapter to examine in depth five key cases and decisions delivered by US the Supreme Court. These cases are examined from the oldest one in order to depict the evolution of the decision making process through the American History: Bradfield v. Roberts (1899), Everson v.Board of Education (1947), Engel v. Vitale (1962), Lynch v. Donnely and Kyrias Village v. Grumet (1994).
1.   Financial Assistance to Religious Organizations: Bradfield v. Roberts
Ironically, despite their sectarian character, Roman Catholic hospitals and medical institutions in the United States run by other religious groups qualify for millions in government aid every year. Yet they retain the right to reinforce and strengthen sectarian practices. This is due in part to an obscure and incomprehensible 100 year- old American Supreme Court‘s case, Bradfield vs. Roberts.
1.1 The Case Circumstances:

  The Supreme Court first considered the question of financial assistance to religious organizations in Bradfield v. Roberts which was argued on October, 10, 1899 and decided on April, 12, 1899. In Bradfield v. Roberts’ case District of Columbia, Washington, entered into a contract with a Catholic Hospital to help fund buildings on the hospital grounds and to pay a certain amount for each poor patient taken and treated by the hospital. A taxpayer had filed suit claiming violation of the 1st Amendment. This is a suit presented by the appellant, the petitioner legally said, to enjoin the defendant from paying any money to the directors of Providence Hospital, in the city of Washington, under an agreement entered into between the commissioners who were representatives of the District of Columbia and the directors of the hospital, by virtue of the authority of an act of Congress, because of the invalidity of the agreement for the reasons stated in the bill of complaint. In that bill, complainant explained that he was a citizen and taxpayer of the United States and a resident of the District of Columbia, that the defendant was the Treasurer of the United States, and the object of the suit was to enjoin him from paying to or on account of Providence Hospital, in the city of Washington, District of Columbia, any moneys belonging to the United States, by virtue of a contract between the surgeon general of the army and the directors of that hospital, or by virtue of an agreement between the commissioners of the District of Columbia and such directors, under the authority of an appropriation contained in the various civil appropriation bill for the District of Columbia, approved on June 4, 1897. The issue raised was whether  legally a citizen and taxpayer can sue to enjoin financial support by the commissioners of Washington, D.C. to Providence Hospital, a religious establishment, under the Establishment Clause or not. 
1.2. The Court’ Decision: 
1. 2.1 The Majority Opinion

              In an unanimous ruling 9 to 0 authored by Justice Peckham, J., the case Bradfield vs. Roberts numbered 76 of the year 1899 between Joseph Bradfield, Appellant, and Ellis. H. Roberts, Treasurer of the United States, and after stating the facts, the Supreme Court came to the conclusion that there has been no constitutional infraction in the case at bar.The high court upheld the scheme holding that although the hospital was Roman Catholic, it was owned by a secular corporation that was legally separate from the hospital. As a recall the scheme here means the plan agreed under the federal government to erect a building on the grounds of Providence hospital and pay a specified fee for the poor patients sent by the D.C. officials to the facility. The plan states:
Articles of agreement entered into this sixteenth day of August, in the year of our Lord one thousand eight hundred and ninety-seven, by the between the commissioners of the District of Columbia and the directors of Providence Hospital, a body corporate in said District, whereby it is agreed on the part of the commissioners of the District of Columbia--

That they will erect on the grounds of said hospital an      isolating building or ward for the treatment of minor contagious diseases, said building or ward to be erected without expense to said hospital, except such as it may elect, but to be paid out of an appropriation for that purpose contained in the District appropriation bill approved March 3, 1897, on plans to be furnished by the said commissioners, and approved by the health officer of the District of Columbia, and that when the said building or ward is fully completed it shall be turned over to the officers of Providence Hospital, subject to the following provisions:

First. That two thirds of the entire capacity of said    isolating building or ward shall be reserved for the use of such poor patients as shall be sent there by the commissioners of the District from time to time through the proper officers. For each such patient said commissioners and their successors in office are to pay at the rate of two hundred and fifty dollars ($250) per annum, for such a time as such patient may be in the hospital, subject to annual appropriations by Congress

Second. That persons able to pay for treatment may make such arrangements for entering the said building or ward as shall be determined by those in charge thereof, and such persons will pay the said Providence Hospital reasonable compensation for such treatment, to be fixed by the hospital authorities, but such persons shall have the privilege of selecting their own physicians and nurses, and in case physicians and nurses are selected other than those assigned by the hospital, it shall be at the expense of the patient making the request

And said Providence Hospital agrees to always maintain a neutral zone of forty (40) feet around said isolating building or ward and grounds connected therewith to which patients of said ward have access.

In Bradfield v. Roberts, holding the District of Columbia could use public funds to subsidize the construction of a hospital that was owned by the Catholic Church, since, despite the religious affiliation of ownership and corporate board, there was to be no direct connection between the hospital and the church. “The property and its business were to be managed in its own way, subject to no visitations, supervision or control by any ecclesiastical authority whatever.”

In fact the “Corporation” was composed entirely of Catholic nuns, a kind of a group of religious women, belonging to sisters of the charity. thus the court’ decision made something of an artificial distinction. In 1947‘s Everson vs. Board of Education, a landmark church- state case that we will examine later, Justice Wiley Rutledge’s dissenting called the High court’s reasoning in Roberts “highly artificial.” But the ruling has never been reversed.
2.  Public Contribution: Everson v. Board of Education 
The matter of public contributions to religious education provides a good example of Establishment Clause complexity—and is illustrated by Everson v Board of Education (1947), a case most renowned for the justices’ comprehensive—indeed, all inclusive—definition of ‘establishment’.

Therefore, Everson v. Board of Education was the seminal United States Supreme Court case in American Establishment Clause law. In addition to incorporating the Establishment Clause applying it to the States through the Due Process Clause of the Fourteenth Amendment, Everson was the beginning of a powerful separationist drive by the Court, during which many programs and practices given government sanction were found to have religious purposes or effects and thus invalidated.
2.1 Case Circumstances

   A New Jersey law authorized payment by local school boards of the costs of transportation to and from private schools. As some of these schools were parochial Catholic institutions, Arch R. Everson, a taxpayer in Ewing Township, filed a lawsuit alleging that this indirect aid to religion through the mechanism of reimbursing or paying back parents and students for costs incurred as a result of attending religious schools violated both the New Jersey State Constitution and the First Amendment. After a loss in the New Jersey Court of Errors and Appeals. That court held that the legislature was without power to authorize such payment under the State constitution. The New Jersey Court of Errors and Appeals reversed, holding that neither the statute nor the resolution passed pursuant to it was in conflict with the State constitution or the provisions of the Federal Constitution in issue. Everson, however, appealed to the U.S. Supreme Court on purely federal constitutional grounds. Arguments were heard on November 20, 1946. In this regard does the New Jersey statute legally, which authorizes reimbursement to parents of money spent for the bus transportation of their children to public and parochial schools on regular busses operated by the public transportation system, violate the due process clause of the Fourteen Amendment and the establishment clause of the First Amendment? Argument has been presented by the ACLU on this matter.

The ACLU as an outspoken, twentieth century advocate for a liberal interpretation of civil liberties led by its chief counsel and lawyer Leo Pfeffer, the American Civil Liberties Union (ACLU) has embraced judicial activism and employs arguments in court that are designed to elicit activist decisions. The ACLU also exists as one of the most outspoken proponents of the expansive, or liberal, interpretation of the establishment clause, and may be taken as representative of that viewpoint.
In Everson, the ACLU side with the Petitioners arguing that the statute and resolution are in violation of the First Amendment's guarantee of religious freedom and of the doctrine of separation of church and state that is inherent to the First Amendment. Public funds that support parochial school students is a form of state support of religion.
2.2 Court’s Decision: 
2.2.1 The Majority Opinion
            The makeup of the Supreme Court and their opinions were represented in the majority opinion authored by Justice Hugo Black joined by Justices Stanley Forman Reed, William O. Douglas, Frank Murphy and Chief Justice Fred M. Vinson who were two groups of dissents. The first group was  authored by Justice Robert H. Jackson joined by: Justice Felix Frankfurter and the second one was authored by Justice Wiley Blount Rutledge  joined by: Justices Frankfurter, Jackson and Harold Hitz Burton
In the majority opinion authored by Justice Hugo Black joined by Joined by Justices Stanley Forman Reed, William O. Douglas, Frank Murphy and Chief Justice Fred M. Vinson the 5-4 decision was handed down on February 10, 1947. The Court, through Justice Hugo Black, ruled by majority that the state law was constitutionally permissible. 

The ‘establishment of religion’ clause of the First Amendment means at least this: Neither a state nor the Federal Government can set up a church. Neither can pass laws which aid one religion over another. Neither can force nor influence a person to go to or to remain away from church against his will or force him to profess a belief or disbelief in any religion. No person can be punished for entertaining or professing religious beliefs or disbeliefs, for church attendance or non-attendance. No tax in any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called, or whatever form they may adopt to teach or practice religion. Neither a state nor the Federal Government can, openly or secretly, participate in the affairs of any religious organizations or groups and vice versa.

 The “strict separationist” interpretation Black offered in Everson is a paradigmatic statement of what I call the “exclusive” theory of state neutrality, which holds that the state remains religiously neutral only by excluding all religious groups from state aid programs. Somewhat surprisingly, the Everson majority upheld the New Jersey busing program as providing merely an “incidental” benefit to religion; a decision which provoked lengthy dissents from Justices Robert Jackson and Wiley Rutledge. The latter of whom preferred even stricter separation. Rutledge lamented that “[n]either so high nor so impregnable today as yesterday is the wall raised between church and state by … the First Amendment” before offering the standard theoretical justification of exclusive

Neutrality: 

The problem … cannot be cast in terms of legal discrimination or its absence. This would be true, even though the state in giving aid should treat all religious instruction alike. Thus, if the present statute and its application were shown to apply equally to all religious schools of whatever faith, yet in the light of our tradition it could not stand. … [I]t was the furnishing of “contributions of money for the propagations of faith which he disbelieves” that the fathers outlawed. That consequence and effect are not removed by multiplying to all-inclusiveness the sects for which support is exacted. The Constitution requires,not comprehensive identification of state with religion, but complete separation.
                                          
On these grounds, the problem with Justice Black's majority opinion in Everson is that he determined the meaning of the Establishment Clause not from internal evidence in the Constitution or the external writings of the Framers of the Constitution but from the “external” writings of Jefferson who was not a Framer.
The Black’ personal opinion implies undoubtedly that the use of Jefferson's 1802 quote by the 1947 Court to apply the Establishment Clause to the states violates ever principle of “judicial review,” the power of the Supreme Court to invalidate the acts of government officials as disallowed by the Constitution.         
2.2.2 The Dissenting Opinion
For the dissenting opinion, Justice Jackson found himself contrary to the first impression, unable to join in the decision. He, though concurring with the decision noted that the plaintiff had demanded that the board of Education eliminate every reference to the term “God” and the Bible in schools, and the court had substantially and to a large extent granted her demand.
In effect, the court had given Atheism power to shape the curriculum. Justice Jackson noted that the decision opened the door for many representatives of other religious sects to file similar suits demanding that boards eliminate ideas contrary with their beliefs. 
Another Justice, Stanley Reed, in dissent, criticized the basis of Black’ thinking that a rule of law should not be drawn from a simple metaphor said by Thomas Jefferson who could not attend the writing of the U.S. Constitutional convention. Justice Reed took a long time to research Jefferson’s views on the issue and was impressed by Jefferson’s example in specific situation. In Virginia, Jefferson commanded the Bible reading in schools. Reed went on to present a different historical account than had Frankfurter; using other Jefferson writings he demonstrated that Jefferson envisaged a significant role for religion in the classrooms of the University of Virginia. Thus, he concluded: 

The “wall of separation between Church and State” that Mr. Jefferson built at the University which he founded did not exclude religious education from that school. The difference between the generality of his statements on the separation of church and state and the specificity of his conclusions on education are considerable. A rule of law should not be drawn from a figure of speech.

  Despite the contentious result reached in Everson it remains one of the most important cases relating to church-state separation in Supreme Court case law. Some, including former Chief Justice William H. Rehnquist, have criticized Everson for its reliance on quotations and views from Thomas Jefferson, who had little to do with the framing of the U.S. Constitution or its Bill of Rights. Everson supporters counter that the case also draws heavily on the works of James Madison, the "Father of the Bill of Rights," particularly in his ‘Memorial and Remonstrance Against Religious Assessments’ Since this passage seemingly outlawed public funds for all religious purposes whatsoever—and considering that Everson involved a law authorizing public schools to reimburse parents for the money spent on the transportation of children to religious schools—one would have expected the Supreme Court to strike down the legislation as unconstitutional. Yet that did not happen. The Justices held that the statute was valid because the money was given to parents, not to schools and thereby narrowed the broad definition of establishment that they had just spelled out.
While the Court held the busing program to be constitutionally valid because the program was applied neutrally to all parents and students, Everson marked the beginning of a strict separationist viewpoint, as the Court makes reference here to the “wall of separation” between church and state. The Supreme Court stated, “Neither [a State nor the Federal Government] can pass laws which aid one religion, aid all religions, or prefer one religion over another” (Everson v. Board of Education 1946) 
3.  Sponsored Prayer in Public Schools: Engel v. Vitale 
The controversy over officially sponsored prayer in public schools did not begin in 1962, when the Supreme Court first ruled that such observances violate the Establishment Clause. It began more than 100 years earlier, in the 1830s, when waves of Italian and Irish Catholic immigrants came to this country and objected to compulsory readings of the Protestant King James Bible and the recitation of Protestant prayers in most public schools. A bitter conflict erupted, including riots, the expulsion of Catholic children from public schools, the burning of convents and even some deaths.
In the 1950s, as the religious diversity of the American society increased, school prayer became a divisive issue once again. Now Jewish, Buddhist, Hindu, Moslem and atheist and agnostic parents objected to Christian practices in the public schools.
Out of this conflict arose Engel v. Vitale, a 1962 case in which the Supreme Court ruled against officially sponsored and organized school prayer: "We think," wrote Chief Justice Hugo L. Black for the Court, "that by using its public school system to encourage recitation of the Regents' prayer [a nondenominational prayer created by the government], the State of New York has adopted a practice wholly inconsistent with the Establishment Clause."
 The following year, in School District of Abington Township v. Schempp, the Court held that Bible readings in public schools also violate the First Amendment.

           President John F. Kennedy, the United States first Catholic president who was assassinated in 1963 in Dallas city, Texas, urged respect for the Court's decision in Engel. He stated,                

  We have in this case a very easy remedy, and that 
  is to pray ourselves.  And I would think it would

 be a welcome reminder to every American family
 that we can pray a good deal more at home, we can 
 attend our churches with a good deal more fidelity,
 and we can make the true meaning of prayer much
 more important in the lives of our children.

 But not everyone agreed with President Kennedy. Within a month, over 25 resolutions, calling for constitutional amendments to override and control the Court's decision, were introduced in Congress -- including one that urged adoption of a "Christian amendment." Organized efforts to avoid the Engel ruling have continued ever since, and schools and school districts throughout the country have continued to sponsor prayer in violation of the rights of religious minorities as what is happening in Virginia at the present time. 
 3.1 Case Circumstances

              In 1962 the New York State Board of Regents (the State board of education) approved a prayer for recitation each morning in the public schools of New York. New York Board of Regents composed the following prayer: "Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our parents, our teachers and our country" to be recited in public schools each morning. The Regents believed that the prayer could be a useful tool for the development of character and good citizenship among the students of the State of New York. The prayer was offered to the school boards in the State for their use, and participation in the “prayer-exercise” was voluntary.
The parents of ten pupils in New Hyde Park schools, New York, objected to the prayer. They filed suit in a New York State court seeking a ban on the prayer, insisting that the use of this official prayer in the public schools was contrary to their own and their children's beliefs, religions, or religious practices. The State appeals court upheld the use of the prayer, showing clearly that the schools did not compel any pupil to join in the prayer over his or his parents' objection. The question before the Court involved the Establishment Clause of the 1st Amendment. Did the Regents of New York violate the religious freedom of students by providing time during the school day for this particular prayer? Does the recitation of a non-denominational prayer in public schools violate the Establishment Clause of the First Amendment? Did the prayer itself represent an unconstitutional action—in effect, the establishment of a religious code—by a public agency? Did the Establishment Clause of the First Amendment prevent schools from engaging in “religious activity”? Was the “wall of separation” between church and state breached in this case? Arguments were presented on the face of it from both  the Engel, the parents and the Regent of the State of New York. Arguments were presented at this issue from The Engel’s and The Regents of the State of New York.          
On the one hand The Engel’s (the Parents) argued that the separation of church and state requires that government stays out of the business of prescribing religious activities of any kind. The Regents' prayer quite simply and clearly violated the 1st Amendment and should, therefore, be barred from the schools. On the other hand, The New York Regents did not establish a religion by providing a prayer for those who wanted to say it. Countless religious elements are associated with governments and officials, reflecting the religious heritage of the nation. New York acted properly and constitutionally in providing an optional, non sectarian prayer. It would be an intrusion into State matters for the Supreme Court to strike down the right of the Regents to compose the prayer and encourage its recitation.
   3.2 The Court’s Decision

  3.3.1 Majority Opinion
On June 25, 1962, the US Supreme Court by voting the majority 8 to 1 declared the prayer recitation at Public School to be unconstitutional saying that: “by using its public address system to encourage recitation of the Regents’ prayer, the State of New York has adopted a practice wholly inconsistent with the Establishment Clause”
.
 In the leading case on the matter, the court decided that state-enforced school prayers violates the Establishment Clause even voluntary recited: “The Constitutional prohibition against law respecting an establishment of religion.”, the court wrote in Engel v. Vitale (1962), must at least in this country it is no part of the business of government to compose official prayers for any group of the American people to recite as part of a religious programme carried on by government”
. The court also acknowledged that “the history of man is inseparable from the history of religion”,
 but argued that intrinsic in America’s religious past was the need to separate state and religion: a union between the two, the majority agreed, “tends to destroy government and to degrade religion.”

In spite of strong language about separation, speaking for an 8-1 majority, Chief Justice Hugo Black opined that this daily practice must be struck down as a violation of the Establishment Clause because the prayer was composed by government officials as a part of a governmental program to further religious beliefs. Justice Hugo Black declared stated: "It is not part of the business of government to compose official prayers for any group of the American people to recite as a part of a religious program carried on by government."
 

This approach then led Justice Black on a long historical examination of the Episcopal Book of Common Prayer and its fortunes in England in the 16th and 17th centuries. His point was that such an attempt to establish a uniform book of prayer led not only to social discord but that it was one of the major reasons why pilgrims and others fled to this land. Religious uniformity and government compulsion of prayer, therefore, are incompatible with the American spirit. In addition, Justice Black wanted to stress that an element of compulsion is here, too, even though such a showing isn't necessary for an Establishment Clause violation. "When the power, prestige and financial support of government is placed behind a particular religious belief, the indirect coercive pressure upon religious minorities to conform to the prevailing officially approved religion is plain."
 He added. Such coercion weakens both church and state. What is striking in the majority opinion is not the vigour or certitude of the language, but the lack of any framework or "test" to try to determine what constitutes a violation of the Establishment Clause
 3.1.2 Dissenting Opinion

Justice Potter Stewart, a 1958 Eisenhower appointment to the Court, dissented primarily on the ground that a prayer such as was recited was not an "official religion" and that it simply allowed school children to share in the spiritual heritage of the American Nation. He then laboriously cited prayers given by U.S Presidents on official occasions, from George Washington to John F. Kennedy, and recited a litany of other ways, from the Star-Spangled Banner national hymn to the Pledge of Allegiance ‘in God We Trust’, in which God is officially mentioned in the public life of the American citizen.
4. Religious Displays on Government Property: Lynch v. Donnelly
Different form of governmentally sanctioned religious observance—inclusion of religious symbols in governmentally sponsored holiday displays—was before the Court, with varying results. In 1984, in Lynch v. Donnelly, the Court found no violation of the Establishment Clause occasioned by inclusion of a Nativity scene (crèche) in a city’s Christmas display.
4.1 Case Circumstances

   The city of Pawtucket, Rhode Island, annually erects a Christmas display in a park owned by a non profit organization and located in the heart of the city's shopping district.The display includes, in addition to such objects as a Santa Claus house, a Christmas tree, and a banner that reads "SEASONS GREETINGS," a crèche or Nativity scene, which has been part of this annual display for forty years or more. Respondents brought an action in Federal District Court, challenging the inclusion of the crèche in the display on the ground that it violated the Establishment Clause of the First Amendment, as made applicable to the states by the Fourteenth Amendment. The District Court upheld the challenge and permanently enjoined the city from including the crèche in the display. The Court of Appeals (District court) affirmed. The issue is whether a city-funded nativity scene in a park owned by a nonprofit organization violated the establishment clause, which prohibits government from establishing any religion.
4.1.2 Court’s Decision

4.1.2.1 The Majority Opinion

    Despite the religious significance of the crèche, Pawtucket has not violated the Establishment Clause. By a 5-4 decision authored by Chief Justice Warren Burger, the Court upheld inclusion of the crèche in the display, holding that it did not have the effect of advancing or promoting religion. That meant the court ruled that a city display of a nativity scene did not violate the Constitution as long as non-religious Christmas symbols, such as reindeer and images of Santa Claus, were included.
The concurrence and dissent in Lynch v. Donnelly apparently agree on three grounds. First, government’s use of religious symbolism is unconstitutional if it has the effect of endorsing religious beliefs in addition to the effect of the government’s use of religious symbolism depends upon its context.
Justice Sandra Day O’Connor wrote a concurring opinion that offered a clarification of the Establishment Clause doctrine. O’Connor asserted that the establishment clause could be violated only when church and state were excessively entangled or when religion was officially approved or endorsed. From her perspective, the central issue was whether the city had endorsed Christianity by displaying the crèche. Because the religious display had neither the purpose nor primary effect of advancing religion, she found no endorsement. For O’Connor, it constituted a mere acknowledgement of religion rather than official approval of a particular religious belief. 
While concurring with the Lynch majority, Justice O’Connor defined the endorsement prohibition: “Endorsement sends a message to non-adherents that they are outsiders, not full members of the political community, and accompanying message adherents that they are insiders, favoured members of the political community. Disapproval sends the opposite message.”

On this ground, O’Connor recognized any endorsement of religion as invalid because it ended a message to no adherents that they were outsiders, not full members of the political community, and an accompanying message to adherents that they are insiders, favoured members of the political community. Additionally, she provided a method for determining whether the government’s use of an object with religious meaning has the effect of endorsing religion. The effect of the display depended upon the message that the government’s practice communicates: the question is what viewers may fairly understand to be the purpose of the display. That inquiry turns upon the context in which the contested object appears.
The concurrence concluded that both because the crèche was a “traditional symbol” of Christmas, a holiday with strong secular elements, and because the crèche was “displayed along with purely secular symbols” (i.e. a Santa Claus House, a live Santa distributing candy; 40 feet Christmas tree;, etc), the crèche’s setting changes what viewers may fairly understand to be the purpose of the display and negates any message of endorsement of the Christian beliefs represented by the crèche.

4.1.2.2 The Dissenting Opinion

Opposing the majority, Justice Brennan joined with Justice Marshall, Blackmun and Stevens, strongly dissented. Justice Brennan claimed that allowing the crèche in the current case departed from the prior case law. First, he stated that the Christmas display “simply did not reflect a clearly secular…..purpose”
. Turning to the public’s perception of the crèche, Justice Brennan stated that for some, “[t]he ‘primary effect’ of including a nativity scene  in the city display is….to place the government’s imprimatur of approval on the particular religious beliefs exemplified by the crèche. »

Furthermore, Justice Brennan commented that the government supported depiction of the crèches had not lost its religious meaning through » rote repetition » or assuming some other secular purpose
. Justice Stevens in his dissent, agreed fully with Brennan’ analysis and further claimed by assigning its secular meaning that : « The majority does an injustice to the crèche and the message that it manifest. »
 

5.2. Board of Ed. of Kiryas Joel v. Grumet
On June 27, 1994, the United States Supreme Court, in Bd. of Education v. Grumet,
 held that the State of New York had violated the Establishment Clause when, by special legislation, it created a new school district, the boundaries of which were coterminous with Kiryas Joel, a village in suburban New York which was founded as and continues to be governed as an exclusive Hasidic enclave-a satellite of the Satmar community of New York City. The Court's decision was 6-3. There were six opinions filed in the case, a partial majority opinion by Justice Souter, separate concurring opinions by Justices Souter, Blackmun, Stevens, O'Connor, and Kennedy, and a dissent by Justice Scalia which was joined in by Justices Rehnquist and Thomas. At the end of the case’s analysis, In Kiryas Joel, one can see the final abandonment of the Lemon test and a move towards an overarching doctrine of neutrality
5.2.1- Case Circumstances
Kiryas Joel is a village of 8,500 inhabitants and was carved out of the town of Monroe, NY in the mid-1970s. Its residents all belong to the Satmar Hasidic sect, which takes its name from a town near the Hungarian/Romanian border. When the village incorporated in 1977 by seceding from Monroe, it did so only after arduous and contentions discussions with neighbours and the town. Most of the Kiryas Joel young people attend private religious schools. Some, however, were disabled, and so public school special education teachers were provided in the religious schools to educate these children. However, after the Supreme Court's decision in 1985 declaring teaching by public school teachers in parochial schools to be unconstitutional
, the Monroe school district decided that it could no longer provide such instruction in parochial schools and that the handicapped Hasidic children would have to come to the public schools to receive special education. Then, these students were required to attend public schools outside of the district for special education services, and it resulted in "panic, fear and trauma" for the children. As a result, the New York State Legislature passed a statute creating the Village of Kiryas Joel School District whose lines were coterminous with the boundaries of the Village. Thus, public funds could be given to the "secular" school district by the State to educate the students with special education needs.
After further negotiation and litigation the legislation that is the subject of this case was proposed and a new public school district was created for Kiryas Joel in 1989. The statute reads:

The territory of the Village of Kiryas Joel in the Town of Monroe, Orange County, on the date when this act shall take effect, shall be and hereby constituted a separate school district, and shall be known as the Kiryas Joel Village School District and shall have and enjoy all of the powers and duties of a union free school district under the provisions of the Education Law.

5.2.2 The Court’s Opinion
5.2.2.1 The Majority Opinion:
The most significant of the concurrences was Justice Sandra O'Connor's. She patiently told the story of a three-fold accommodation, briefly described above, given the Satmars by the State or the town of Monroe, all based on the unique religious heritage of the group. This amounted to an unequal treatment of people based on the "God or gods they worship, or don't worship." The Court's Establishment Clause decisions emphasized that equal treatment is the key: one's religion ought not to affect one's legal rights or duties or benefits. In this case, rather than being a general accommodation of religion, the statute "singles out a particular religious group for favourable treatment." 
At least as important in her concurrence were her musings on the continuing importance of Lemon in the wake of Justice Souter's ignoring of it in his opinion. She concluded that with the development of the case law perhaps there was no continuing need for a "Grand Unified Theory" to resolve all Establishment Clause cases; perhaps Lemon, therefore, had outlived its usefulness as a basis for all decisions. She suggested some ways that sub-categories of Establishment Clause cases could be arranged. 
Justice Kennedy, a surprising concurrer, wrote separately to say that the would advance a narrower theory on which to affirm the lower courts: that "the real vice of the school district....is that New York created it by drawing political boundaries on the basis of religion."

5.2.2.2 The Dissenting Opinions: 
  Justice Scalia filed a vituperative dissent, joined in by Chief Justice William Rehnquist and Justice Thomas. Scalia began by simply announcing, without authority and without explanation, that the distinctiveness of the Satmar sect was a cultural rather than a religious characteristic. He then went on to accuse the court of religious intolerance, even anti-Semitism, because of its concern for the self segregation of this group. In response to Justice Stevens' concern about the state aiding in the isolation of the Satmar children, Scalia snidely and sarcastically replied, "So much for family values."
He calls Justice Stevens' opinion "a manifesto of secularism."
Justice Scalia, with the dissenters in the New York courts, wants to call the Hasidic Jews a cultural class-if that will work-but otherwise he, too, argues for an accommodation that permits special legislative attention to religious groups. It is the corporate existence of the religious group, rather than that of the individual, that he wishes to accommodate-the group's need for a self-contained identity and its right to perpetuate itself through the education and discipline of its member. The only case in which the Court has arguably recognized a corporate, as opposed to an individual, right to free exercise of religion is Wisconsin v. Yoder (1972).

Comparatively, there are strongly contrasting views of what religion is in these opinions: Justice O'Connor's highly individualistic and almost anti-institutional concern with deeply held beliefs whether religious or secular, Justice Stevens' concern to build a tolerant and understanding multicultural community, and Justice Scalia's more communitarian concern with supporting parents in bringing up children in their own faith.

Conclusion

   The research work seemed to be as a response to four crucial statements to the fact that: First, the United States has no Constitutional Amendment providing for the separation of church and state but only it exists inside a letter written by Thomas Jefferson and sent to the Danbury Association. Second, the Founding Fathers did not intend for a separation between church and state because they wanted Freedom of Religion and not Freedom from Religion .Third, the United States was intended by the founding fathers to be a Christian nation. Finally, that the First Amendment to the Constitution is absolute, in that any attempt to make legal prayer in schools is unconstitutional.      

These statements appeared to be erroneous, and therefore promulgating this dissertation endeavoured to shed some light on the situation. In the preceding chapters, we have attempted to show that the four assertions mentioned herein are incorrect. As we have seen in four chapters that in America the ‘religious question’ is still far to be resolved.

The Supreme Court, since the earliest days of the United States government, has consistently determined that there are two parts to the First Amendment – the "establishment" portion and the “Free Exercise portion. The Establishment Clause specifically prohibits any law "respecting an establishment of religion, "while the Free Exercise Clause bans laws "prohibiting the free exercise of religion." These two clauses are designed to protect the same basic value - the freedom of every individual to worship (or not to worship) as he or she wishes, without government interference. The Supreme Court has firmly held that the government may neither engage in nor compel religious practices, that it affects no favouritism among sects or between religion and non-religion.

On the contrary, the U.S. Supreme Court has showed incapability, balancing the desire to leave religions alone to be practiced and the need to protect the legal, social and religious needs of society as a whole. Examples of tough decisions abound, for example:

In Everson v. Board of Education (1947) State reimbursement of parent's money spent for public bus transportation of their children to parochial schools does not constitute "establishment of a religion."

The Supreme Court in Engel v. Vitale (1962) struck down mandatory prayer in public schools. A period of silence may be observed during which children may pray if they wish, but the school may not conduct devotional exercises, compose prayers, read the bible, or otherwise enter the field of religious instruction.

Finally in Lynch v. Donnelly (1984) Cities have the right to display Nativity Scenes in public Christmas displays.

Throughout this dissertation, we have attempted to show that the four statements mentioned herein are incorrect.  It should be obvious that the United States nation indeed provides for the separation of church and state in its Constitution. In addition, as quotes by Thomas Jefferson would indicate, the founding fathers turned into the framers of the Constitution, did most definitely intend for there to be a distinct and inviolate separation between church and state in the country. Further, as the many divisions of Christian sects in both England and America would indicate as advanced in Chapter One, it would have been impossible for the forefathers to have intended for the United States of America to become a "Christian" nation, as there was then, as there is now, no one "Christian" religion - indeed, when the various factions and sects are brought together in one place, they immediately attempt to oppress each other. And finally, we have shown that the U.S. Supreme Court has consistently held, that although the First Amendment is most important and deserving of respect, it must be tempered, as all laws must, by the needs of the people it serves. This clearly indicates a clear distinction being made between things secular and things spiritual. It would appear that the founder was in favour of keeping church and state separation

Appendice 1
Letter from the Danbury Baptists: 

The address of the Danbury Baptist Association in the State of Connecticut, assembled October 7, 1801.
To Thomas Jefferson, Esq., President of the United States of America 

Sir,
Among the many millions in America and Europe who rejoice in your election to office, we embrace the first opportunity which we have enjoyed in our collective capacity, since your inauguration , to express our great satisfaction in your appointment to the Chief Magistracy in the Unite States. And though the mode of expression may be less courtly and pompous than what many others clothe their addresses with, we beg you, sir, to believe, that none is more sincere. 

Our sentiments are uniformly on the side of religious liberty: that Religion is at all times and places a matter between God and individuals, that no man ought to suffer in name, person, or effects on account of his religious opinions, [and] that the legitimate power of civil government extends no further than to punish the man who works ill to his neighbor. But sir, our constitution of government is not specific. Our ancient charter, together with the laws made coincident therewith, were adapted as the basis of our government at the time of our revolution. And such has been our laws and usages, and such still are, [so] that Religion is considered as the first object of Legislation, and therefore what religious privileges we enjoy (as a minor part of the State) we enjoy as favors granted, and not as inalienable rights. And these favors we receive at the expense of such degrading acknowledgments, as are inconsistent with the rights of freemen. It is not to be wondered at therefore, if those who seek after power and gain, under the pretense of government and Religion, should reproach their fellow men, [or] should reproach their Chief Magistrate, as an enemy of religion, law, and good order, because he will not, dares not, assume the prerogative of Jehovah and make laws to govern the Kingdom of Christ. 

Sir, we are sensible that the President of the United States is not the National Legislator and also sensible that the national government cannot destroy the laws of each State, but our hopes are strong that the sentiment of our beloved President, which have had such genial effect already, like the radiant beams of the sun, will shine and prevail through all these States--and all the world--until hierarchy and tyranny be destroyed from the earth. Sir, when we reflect on your past services, and see a glow of philanthropy and goodwill shining forth in a course of more than thirty years, we have reason to believe that America's God has raised you up to fill the Chair of State out of that goodwill which he bears to the millions which you preside over. May God strengthen you for the arduous task which providence and the voice of the people have called you--to sustain and support you and your Administration against all the predetermined opposition of those who wish to rise to wealth and importance on the poverty and subjection of the people. 

And may the Lord preserve you safe from every evil and bring you at last to his Heavenly Kingdom through Jesus Christ our Glorious Mediator. 

Signed in behalf of the Association, 

Neh,h Dodge }
Eph'm Robbins } The Committee
Stephen S. Nelson } 

*A cite for this letter could read: 

Letter of Oct. 7, 1801 from Danbury (CT) Baptist Assoc. to Thomas Jefferson,
Thomas Jefferson Papers, Manuscript Division, 
Library of Congress, Wash. D.C. 

Appendice 2
President Jefferson's Reply: 

Messrs. Nehemiah Dodge, Ephraim Robbins, and Stephen s. Nelson
A Committee of the Danbury Baptist Association, in the State of Connecticut. 

Washington, January 1, 1802 

Gentlemen,--The affectionate sentiment of esteem and approbation which you are so good as to express towards me, on behalf of the Danbury Baptist Association, give me the highest satisfaction. My duties dictate a faithful and zealous pursuit of the interests of my constituents, and in proportion as they are persuaded of my fidelity to those duties, the discharge of them becomes more and more pleasing. 

Believing with you that religion is a matter which lies solely between man and his God, that he owes account to none other for his faith or his worship, that the legislative powers of government reach actions only, and not opinions, I contemplate with sovereign reverence that act of the whole American people which declared that their legislature would "make no law respecting an establishment of religion, or prohibiting the free exercise thereof," thus building a wall of separation between Church and State. Adhering to this expression of the supreme will of the nation in behalf of the rights of conscience, I shall see with sincere satisfaction the progress of those sentiments which tend to restore to man all his natural rights, convinced he has no natural right in opposition to his social duties. 

I reciprocate your kind prayers for the protection and blessing of the common Father and Creator of man, and tender you for yourselves and your religious association, assurances of my high respect and esteem. 

Th. Jefferson
Jan. 1. 1802 

* A cite for this letter could read:
Thomas Jefferson, The Writings of Thomas Jefferson, Albert E. Bergh, ed. (Washington, D. C.: The Thomas Jefferson Memorial Association of the United States, 1904), Vol. XVI, pp. 281-282. 
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